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Is Strasbourg the last word? - part one
We are grateful to The Honourable Mr

Strasbourg Court, featured prominently. This

Hence the long established canon of statutory

Justice Bernard McCloskey, Chairman,

newspaper’s coverage also included a short

interpretation that Parliament is presumed not

Northern Ireland Law Commission, for this,

article, which spoke of:

to have legislated in a manner inconsistent
with the Government’s international treaty

the first of a two part article.
	“… a perception that the European
The recent storm

obligations. This is sometimes expressed

Convention on Human Rights is little

in the form of a principle that municipal

more than a criminal’s charter, with little

law should conform to public international

The European Court of Human Rights

bearing on the everyday lives of law

law. The pedigree of this principle is

(“the Strasbourg Court”) has been in the

abiding people in this country. In this

unimpeachable.7 It was expressed cogently

news recently. In a “debate” which some

respect, the European Court of Human

by Lord Bridge in the following terms:

may consider to have ranged from the

Rights has done the cause of human

uninformed to the frenzied, there has been

rights a great disservice”.5

no shortage of eye catching newspaper

	“… It is already well settled that, in
construing any provision in domestic

A serious charge indeed. Given the particular

legislation which is ambiguous in the

context, one imagines that there was no

sense that it is capable of a meaning

realistic prospect of a pro-Strasbourg Court

which either conforms to or conflicts with

commentator being afforded column inches.

the Convention, the courts will presume

“CLARKE ATTACKS EUROPEAN COURT’S

Within days, the Home Secretary found an

that Parliament intended to legislate in

‘SCANDALOUS’ DELAYS”2

ally in the form of a distinguished Queen’s

conformity with it.” 8

headlines:
“MAY DAY IN WHITEHALL”1

Counsel and Labour peer, who gave her
“EUROPE’S COURT JESTERS”

3

credit for insisting that the rule of law be

The “Convention” to which Lord Bridge

upheld in relation to the issue lying at the eye

was referring is, of course, the European

There is a current debate, which most

of the storm viz the time limit for appealing to

Convention on Human Rights and

would consider healthy, which focuses on

the Grand Chamber of the Strasbourg Court. 6

Fundamental Freedoms (“the ECHR”).

criticism of the judiciary. There is nothing
4

The rule of law

especially novel about this. The ingredients

In the same passage, Lord Bridge reiterated
the related principle that this “mere” canon

of the present debate, in common with
many of its predecessors, include freedom

It was both refreshing and encouraging

of construction involves no importation of

of speech; the boundaries of legitimate

to read a balanced contribution referring

international law into the domestic field. The

criticism; judicial independence; the judicial

to the rule of law. Until that point, in this

recent Strasbourg storm serves as a reminder

oath; the system of appointing judges; and

author’s opinion, the rule of law had been,

that, according to the doctrine of the rule of

contempt of court. One question which

by some measure, the greatest casualty in a

law, everything must be done according to

arises is whether certain recent newspaper

progressively frantic and ill informed debate.

law: this is its primary meaning. Thus every

publications and public statements by

The basic tenets of the doctrine of the rule

Government Minister who, or Government

senior public representatives, including

of law apply no less to a government’s

agency which, purports to act in any given

the Prime Minister, lie within the bounds of

voluntarily taken obligations in international

field must justify the action in question as

rational and legitimate criticism and debate

law than to any provision of domestic law.

authorised by law. All such acts must be
shown to have a strict legal pedigree.

and, furthermore, are harmonious with the
rule of law.

In the context of the particular case which
stimulated the tempest, one formulates the

Arguably the most arresting feature of the

1

“Europe’s Court Jesters” headline, which

The Times, 20 April 2012.

2

Ditto.

elementary proposition that the deportation of

occupied the front page of The Times,

3

The Times, 19 April 2012.

a person in defiance of the order of a lawfully

was that it rested above a large colour

4

See, for example, The Times, 26 April 2012, “Law”.

constituted court flies in the face of the rule

5

Jonathan Fisher QC, author of Rescuing Human

of law – to the extent that, in United Kingdom

photograph of many of the judges of the

Rights.

European Court of Human Rights. This

6

was supplemented in the inside pages by

Lord Pannick QC, writing in The Times, 26 April 2012.

7

case law, Government Ministers have, in such

See Salomon –v- Customs & Excise

cases, had to confront contempt of court

a repetition of the “Court Jesters” jibe and

Commissioners [1967] 2 QB 116, per Diplock LJ

proceedings.9

a double page photograph of all members

at 143.

of the Court, accompanied by selective
pen pictures in which, inevitably, Sir
Nicolas Bratza, the English President of the

8

R –v- Secretary of State for the Home Department,
ex parte Brind [1991] 1 AC 696, at 747-748.

9

See the celebrated decision in M –v- Home Office
[1994] 1 AC 377.

A motion to commit for contempt of court
generally has a sobering effect: I cannot
readily recall any case in which an application
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of this kind stimulated a Government
response challenging the authority or
jurisdiction of the court. However, the
Strasbourg Court has no jurisdiction to bring
proceedings of this kind. The relatively
limp enforcement mechanisms of ECHR,
belonging as they do to a political body
and forum – the Committee of Ministers
(“the COM”) – must be viewed as one of
the frailties of the ECHR regime. Article 46
provides:
	“1. The High Contracting Parties
undertake to abide by the final judgment
of the Court in any case to which they
are parties.
	2. The final judgment of the Court
shall be transmitted to the Committee
of Ministers, which shall supervise its
execution …
	4. If the Committee of Ministers
considers that a High Contracting Party
refuses to abide by a final judgment
in a case to which it is a party, it may,

more fashionable. Interestingly, neither the
Council of Europe nor the international treaty
establishing it tends to receive any degree
of prominence. The Statute of the Council
of Europe was adopted in London on 5 May
1949. It established the Council of Europe
and began with ten States Parties. The
Council of Europe was established as a
species of social and ideological counterpart
to the military aspects of the European cooperation represented in the North Atlantic
Treaty Organisation. It is conventionally
considered that it was created by true driving
forces. The first was the fledgling notion of
European unity, inspired by the ravages of
two recent world wars. The second was the
political desire for solidarity in countering the
ideology of communism. The Statute of the
Council of Europe formulated the aim of this
organisation in the following terms:
	“…To achieve a greater unity between its
members for the purpose of safeguarding
and realising the ideals and principles

and by decision adopted by a majority

which are their common heritage and

vote of two-thirds of the representatives

facilitating their economic and social

entitled to sit on the Committee, refer

progress”.

to the Court the question whether that
under paragraph 1.
	5. If the Court finds a violation of
paragraph 1, it shall refer the case to the
Committee of Ministers for consideration

organs of the Council. Article 3 is especially

Parties. The creation of this international
organisation was a historic moment and a
prelude for the ECHR which followed. The
noble aims of this organisation, to which all
States Parties have voluntarily subscribed,
seem distant from recent events.
Paradoxically, one could formulate the
respectable argument that, at this stage of its
history, the Council of Europe seems weaker
than ever before. The recent events in which
the United Kingdom Government was a
protagonist can only serve to undermine the
potency and authority of this international
organisation. As the world supposedly grows
wiser, is this truly happening?
The ECHR
The Statute of the Council of Europe was
followed quickly by the ECHR. On the plane
of international law, the introduction of the
ECHR was an even more historic event. For
the first time, sovereign states accepted legal
obligations to secure the traditional human
rights for all persons within their jurisdiction
nationals, to bring claims against them
culminating in a legally binding judgment by
an international court.

	“Every member of the Council of Europe

This was a revolutionary step in the law of

must accept the principles of the rule of
law and of the enjoyment by all persons
within its jurisdiction of human rights and

it shall refer the case to the Committee

fundamental freedoms and collaborate

of Ministers, which shall close its

sincerely and effectively in the

examination of the case.”

realisation of the aim of the Council as
specified in Chapter 1.”

While Article 54 provides that nothing in

of Europe, the absence of real teeth in the

Europe has now swollen to forty-seven States

noteworthy:

Court finds no violation of paragraph 1,

on the COM by the Statute of the Council

to withdraw. Membership of the Council of

and to permit everyone, including their own

Notably, this aim is to be pursued through the

of the measures to be taken. If the

the ECHR prejudices the powers conferred

and requested by the Committee of Ministers

Human rights debates have probably been

after serving formal notice on that Party,

Party has failed to fulfil its obligation

suspended from its rights of representation

The Council of Europe

10

By Article 8, any Council of Europe member
which has seriously violated Article 3 may be

enforcement regime seems undeniable.

nations that had been based for centuries on
radically contrasting and deeply entrenched
foundations. These included, in particular,
the doctrine that the treatment of nationals
lay exclusively within the domestic jurisdiction
of each state and the corresponding doctrine
that individuals could not derive rights from
international law.11 The authors of one of the
most respected works in this field make the
following observation:
	“… the Convention remains the most
advanced instrument of this kind. It has

10

My emphasis.

See Harris, O’Boyle and Warbrick, Law of the

11

European Convention on Human Rights (2nd
Edition, p. 30).

generated the most sophisticated and
detailed jurisprudence in international
human rights law and its enforcement
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mechanisms are unrivalled in their

the executive and the courts have

individuals and institutions is concerned,

different functions. But the function

the Convention has become the single

of independent judges charged to

most important legal and political

Supporters of the ECHR argue cogently

interpret and apply the law is universally

common denominator of the States of

that it has served as a catalyst for legal

recognised as a cardinal feature of the

the continent of Europe, in the widest

change furthering the protection of human

modern democratic state, a cornerstone

geographical sense.”

rights at the national level and, indirectly,

of the rule of law itself.”18

effectiveness and achievements.”

12

promoting the process of harmonising law

of Contracting States and the progressive

acknowledgement that the decisions of the

stimulus for this text, it is necessary to restate,

recognition of the right of individual petition

Strasbourg Court have had a significant

with emphasis, this fundamental doctrine.

to the Strasbourg Court have served to

impact on the constitutional traditions

The events in question, properly exposed,

fortify and expand the strength, authority

of the Contracting Parties. In particular,

were a threat to judicial independence. In

and influence of the ECHR system. This

the progressive role of national courts in

particular, they lacked the mutual tolerance,

has resulted in a series of notable reforms,

reviewing parliamentary legislation and the

restraint and respect which are essential if

including the inauguration of the new, full

gradual domestic espousal of the principle

the three arms of the state – the executive,

time European Court of Human Rights in

of proportionality as a touchstone in the

the legislature and the judiciary – are to

1998. There are now forty seven Contracting

determination of human rights infringements

function properly in a modern democracy.

States all of whom, in theory, promote and

have been attributed to the Court’s

Furthermore, as Lord Bingham emphasised in

adhere to the principles for which the original

jurisprudence. While often overlooked,

the same case, there is nothing undemocratic

subscribing western European states stood

one of the main achievements of the ECHR

about judicial decision making, above all in a

and the machinery which might protect

system is its deterrent effect, one crucial

context where Parliament itself has legislated

them from the various threats to peace

ingredient whereof is the right of individual

so as to confer the power of decision on the

and stability that are perceived to exist. In

petition to the Strasbourg court.

judiciary. In his words, the effect of HRA 1998

1950, of course, one of these was the threat

is to confer on the courts “a very specific,

of communist subversion. Let it not be

wholly democratic, mandate.”17

forgotten that the ECHR protects rights which

in Europe.

Furthermore, there is general

The twin mechanisms of a burgeoning number
In light of the recent events which were the

13

The Human Rights Act 1998

were first articulated in the greatest human
The introduction of the Human Rights Act

The main provisions of HRA 1998 came into

rights instrument of them all, the Universal

1998 (“HRA 1998”) in 2000 was rightly

operation on 2 October 2000. The year 2000

Declaration of Human Rights 1948.

heralded as a momentous event in the

was also a momentous one for a different,

history of the protection of human rights in

though related reason. It signified the fiftieth

the United Kingdom. The seminal statute

anniversary of the inauguration of the ECHR

has been described as one of constitutional

in Rome, in 1950. Judge Rolv Ryssdal, an

This moderately lengthy preamble brings me

stature. It is ranked alongside Magna Carta,

acclaimed President of the Strasbourg Court,

to the case which sparked the recent storm.

the Bill of Rights 1689, the Act of Union, the

reflected on the inauguration, evolution and

I shall provide the briefest of narratives.

European Communities Act 1972 and the

growth of ECHR in the following terms:

Mr Abu Qatada, a Jordanian national,

major constitutional devolution statutes of
1998 (which included the Northern Ireland Act

The Abu Qatada case

complained that in the event of deportation
	“The arrival on the scene of international

to Jordan he would be at real risk of ill

1998). It has been said that the effect of HRA

law of what was a new species of

treatment (contrary to Article 3 ECHR) and a

1998 was to transform the United Kingdom

international instrument aroused little

flagrant denial of justice (contrary to Article 6

into a rights-based democracy, wherein

more than polite curiosity at the time.

ECHR).20 He arrived in the United Kingdom

the judiciary is the guardian of the ethical

Its infancy was difficult and for many

in 1993, whereupon he complied successfully

values protected.15 Relatedly, in one of the

years its role and future were uncertain.

for asylum. The latter was granted on the

landmark post-2000 human rights cases, the

Almost exactly forty-five years later, it

basis of his allegations that he had previously

Belmarsh case, Lord Bingham of Cornhill, in

has developed into a regional system of

been detained and tortured by the Jordanian

an uncompromising rejection of one of the

unparalleled effectiveness. Its scope, its

authorities. In 2002, he was arrested under

Attorney General’s submissions, stated:

influence and the number of States that

the Anti Terrorism, Crime and Security Act

have agreed to abide by its standards

2001. He was released some two years later

have grown far beyond the most

and then subjected to a control order under

this country are not elected and are

optimistic predictions of its founders. It

the Prevention of Terrorism Act 2005. Next he

not answerable to Parliament. It is

is … no exaggeration to say that, at least

was notified of the Home Secretary’s intention

also of course true … that Parliament,

as far as the democratic protection of

to deport him to Jordan. Mr Abu Qatada

	“It is of course true that the judges in
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appealed to the Special Immigration Appeals

case raises a serious question affecting

Minister is reported as having vowed to force

Commission (“SIAC”).

the interpretation or application of the

Mr Abu Qatada out of the country “no matter

Convention or the Protocols thereto, or a

how difficult”. He continued:

Regrettably, for one reason or another, some
seven years have elapsed since he initiated

serious issue of general importance.
	3. If the panel accepts the request, the

	“I am absolutely clear, the entire

his legal challenge, which was a pure human

Grand Chamber shall decide the case by

government is clear and frankly I think the

rights claim. Ultimately, the House of Lords

means of a judgment.”

country is clear, that this man has no right

found unanimously in favour of the Home

to be in our country”.25

Secretary.21 An application to the Strasbourg

By Article 44, the judgment of the Grand

Court ensued.22 In a judgment which (in the

Chamber shall be final. Accordingly, Mr Abu

Whither the rule of law, or the doctrine of

author’s opinion) can only be described as

Qatada, in the exercise of a right conferred

international treaty obligations, in public

admirably detailed, carefully structured and

on him by an international treaty to which

statements of this kind? While the United

erudite - in short, exemplary - the Strasbourg

the United Kingdom subscribes, initiated an

Kingdom did not, of course, give domestic

Court made four conclusions regarding the

appeal to the Grand Chamber. A panel of the

effect to the ECHR until 2nd October 2000,26

Applicant’s deportation to Jordan:

Grand Chamber has now ruled, rejecting the

one might expect teething problems to have

appeal. In passing, a decision accepting the

settled by now. Political expediency and the

appeal would have been surprising, having

rule of law are seldom best friends.

(i)

It would not be in violation of Article 3

ECHR.
(ii) It would not violate Article 3 ECHR, in
		

regard to the threshold established by Articles
43(2) ECHR.24 In the interim, however,

The second part of this article will appear

a veritable volcano exploded. The Prime

in the next isue of The Writ.

conjunction with Article 13 ECHR.

(iii) It would not violate Article 5 ECHR.
(iv)	It would, however, violate Article
6 ECHR on account of the real risk
of the admission of evidence, at the
Applicant’s re-trial, obtained by the
torture of witnesses.23
What precisely happened in the wake of this
judgment is not entirely clear. It would appear
that the Home Secretary elicited satisfactory
assurances from the Jordanian Government
that evidence obtained by the torture of
others would not be deployed against Mr
Abu Qatada in the event of his deportation
there. The Applicant appealed to the Grand
Chamber at the eleventh hour (presumably
challenging those aspects of the Fourth
Sections judgment in the Government’s
favour). Enter the ECHR once again. Article
43 provides:
	1. Within a period of three months from
the date of the judgment of the Chamber,
any party to the case may, in exceptional

12

Op. Cit, p. 30.

13

See Leonardo, 8 ERPL 1139 (1996).

	This is one of the themes in Frowein’s lecture,
reprinted in “Dialogue Between Judges”, published
by The European Court of Human Rights, 2007, p73.

14

15

cases, request that the case be referred
to the Grand Chamber.

Chamber shall accept the request if the

January 2012.
20

Paragraph [3].

Lord Steyn, Laying the Foundations of Human

21

[2009] UKHL10.

Rights Law in the United Kingdom (2005) EHRLR

22

	It appears to have been lodged seven days
before the House of Lords gave judgment:

349.
A –v- Secretary of State for the Home
Department [2005] 2 WLR 87, paragraph [42].

23

Judgment, paragraph [291].

17

Ibid.

24

Paragraph [7], supra.

18

In a public lecture … .

25

The Times, 19 April 2012.

16

	2. A panel of five judges of the Grand

Othman (Abu Qatada) –v- The United Kingdom.
Application No. 8139/09. Judgment given on
17

19

11 February 2009/18 February 2009
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Applying for judicial office just got a lot easier
Applying for judicial office has just became

“Various opportunities will be advertised in

PIN number. All you need is access to our

a lot easier with the announcement that

September which we expect will attract a lot of

website – be it on a PC, IPAD or compatible

NIJAC has launched eRecruit – a secure and

interest from both solicitors and barristers.

smartphone.”

“We are hopeful that eRecruit will be available

Whilst eRecruit is a major step forward in

for these and the majority of forthcoming

terms of delivering a smoother application

The announcement marks a significant

recruitment schemes, allowing us to deliver

process, NIJAC is keen to stress that

development in the judicial appointments

a quicker and more streamlined application

applicants should still take their time over their

process and sees Northern Ireland, as far as

process for everyone and encourage others to

application to ensure it is well written, logically

we can tell, become the first jurisdiction to offer

apply for judicial roles.”

presented and addresses the questions asked.

Conor Curran (NIJAC), has managed the

Some of the new features of eRecruit include:

straightforward way to apply for judicial office
online.

online recruitment.
project and explains how eRecruit has been
shaped by the views of local solicitors and

•

barristers.

Secure password generation and
provision of a unique PIN number.

•

Auto-fill sections: areas of the application

“Our starting point was the feedback we

form will complete themselves with your

received from solicitors, barristers and others

personal information once you have

who had previously applied to judicial office.

registered your details.
•

Quick and easy access to all scheme

“People told us they lead very busy lives both

documentation (Applicant Information

From left: NIJAC Chief Executive, Edward

at work and home. Many people don’t want

Booklet, Terms and Conditions, Personal

Gorringe and NIJAC Commissioner, Alastair

to, nor do they have the time to, spend hours

Rankin, officially launch eRecruit at Headline

hand writing or completing cumbersome

Building, Belfast.

application forms, so we looked to see if
technology could help improve the application

Edward Gorringe, NIJAC Chief Executive, told

Profile etc).
•

for each section.
•

process.”

The Writ:
User friendly and easy to complete

Greater control over formatting and
appearance of text.

•

“The Commission is always looking at ways to

Word limits and interactive text counters

Once an online application is submitted,
applicants will receive an email with
their completed application and equity

improve the judicial appointments process and

eRecruit is accessed via NIJAC’s website

eRecruit is a positive step forward both for us

(www.nijac.gov.uk) and will be of great help to

and applicants.

those who might want to use a lunch break

Edward Gorringe hopes that the legal

or free time in the evening to work on their

profession people will embrace eRecruit and

application form.

spread the word on NIJAC’s behalf:

can reassure people that eRecruit has been

Conor adds: “The beauty is that you once

“We expect that in a year from now all NIJAC’s

rigorously tested – internally and externally -

you’ve started your application, you can save

recruitment will be online and that everyone

and has received independent security and

your progress, log off and come back to it

will be using eRecruit. It represents a big

information assurance.

later by using your email address and a unique

step forward for us and we would encourage

“Naturally, some people may be a little hesitant

monitoring form in PDF format.

in using an online application process but I

people to use it and recommend it to others.”
“We are delighted with the new system and
look forward to letting people use it in the near

Note: eRecruit has been designed

future.”

specifically for NIJAC by independent IT
and Recruitment experts. It is compatible

Forthcoming vacancies

with both Apple Macintosh and Windows
Operating Systems and NIJAC is keen

A number of judicial opportunities are on the

to point out that the traditional (offline)

horizon, so the timing could not be better.

method of applying for judicial offices

Helen Anderson (NIJAC), is hopeful that people

will still be available. More information on

will use eRecruit.

eRecruit and forthcoming recruitment is
available on www.nijac.gov.uk

SPECIALIST INSIGHT
INSPIRED DECISIONS
At Hays Legal, our unique insight of the Northern Irish market and
expertise across the legal and company secretarial sectors means
we can find you the best role, or unique talent, at the right time.
We offer confidential, expert advice on opportunities,
compensation, and business plans and exit strategies
pertinent to professionals considering a move or
looking to recruit.

Private Practice

We have the ear of key decision makers across all our
clients enabling us to offer a wide range of law jobs
across all levels of seniority, from paralegal to newly
qualified solicitor jobs to associate, partner and
in-house legal and director roles.

In-house & Company Secretarial

If an organisation has strategic growth plans or needs
incisive market analysis, we are often consulted as
a first point of contact. From blue chip corporates,
national and international firms through to niche
practices, we cover the vast majority of the legal and
company secretariat market, including:

The roles we recruit for include,
but are not limited to:

With our network of offices across Northern Ireland
and throughout the UK and Ireland, we are uniquely
placed to assist you whether you need expert career
advice or in-depth market insight. In short, we help
people and organisations to flourish.
For further information, contact Hannah Buick in our
Belfast office on 02890 446911.

hays.co.uk/legal

Commercial Practice
General Practice

Commerce & Industry
Banking & Finance
Public Sector

Partners
In-House Counsel
Associates
Solicitors
Legal Advisers
Legal Executives
Paralegals
Company Secretaries
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North or South – which way to go?
In this Article,
Michael Devlin,
Solicitor, who
specialises in

N

there is a multiplicity of injuries which makes
the assessment too complex, the Board has
been known to refuse an Assessment and
to issue an Authorisation permitting legal
proceedings.

personal injury
litigation in both
Northern Ireland

If the Injuries Board proceeds with an

and Southern

Assessment they must by law conclude that

Ireland, highlights

Assessment within nine months. They may

the potential pitfalls

arrange to uplift further medical evidence

for those who advise clients in respect

and will require the applicant to furnish a

of road traffic accidents which happen

list of all special damages to complete their

in Northern Ireland where the offending

assessment. Notice of the Assessment is

driver/vehicle is from Southern Ireland and

then sent to the applicant, who must decide

for those who advise clients in respect

whether to accept or reject the award

of personal injury claims that happen in

within 28 days. If both parties accept the

Southern Ireland.

Assessment, an order to pay will issue.

Those solicitors specialising in personal
injury litigation will know that proceedings
can be issued either where the accident
happens or the defendant resides. In

S

This has the same enforceability as a court
order. If either party rejects the Assessment,
an Authorisation will issue permitting the
applicant to issue legal proceedings.
Practitioners should note that up to October

any case involving a Southern driver/
vehicle where the accident happens in this

in respect of personal injury claims has

2007, no costs were awarded by the

jurisdiction my advice is that you should

been reduced to two years. However, the

Injuries Board when making an award with

always issue legal proceedings in Southern

limitation period interacts in a complex way

the limited exception of the Ruling Costs

Ireland. My reason for this is that the level

with the procedure for making a personal

awarded on an Infant Ruling. Now costs

of damages there is nearly threefold what is

injury claim. The clock stops ticking when

can be awarded if the Injuries Board deem

payable in Northern Ireland. For example, in

the application is acknowledged by the

the claimant to be “vulnerable”. However,

this jurisdiction an injured party complaining

Injuries Board and then starts ticking

no definition of “vulnerable” exists in the

of neck pain where recovery takes place

again six months after the date of an

legislation and the practice of the Injuries

within one year can expect compensation

Authorisation issued by the Board.

Board is to refuse costs in most cases.

Ireland, compensation for a similar type

When the Injuries Board acknowledges

Practitioners should also be aware of the

injury can be payable up to €14,400.

that the claim is properly registered, the

effects of s.51A of the PIAB (Amendment)

limitation period under the Statute of

Act 2007 which became effective on 11

In Southern Ireland, the Personal Injuries

Limitations stops running. The Injuries

July 2007. This provides that in respect of

Assessment Board (now the Injuries Board)

Board will send notice of the application

any award of damages made by the Injuries

became operational on 1 June 2004. As a

to the proposed respondent and

Board which is rejected by a claimant and

starting point, it is the body now responsible

their Insurers enclosing a copy of the

is accepted by a respondent, if that award

for assessing personal injury claims. The

Form A application together with any

of damages is not exceeded in subsequent

appropriate application (Form A) can be

accompanying documentation.

proceedings either by way of Court Order

in the range of £4,000/£4,500. In Southern

or an agreed settlement, then the following

downloaded from the website (www.
injuriesboard.ie). It must be completed,

The respondent is asked to confirm

signed and dated by the Applicant. The

whether or not they wish to consent to an

Form A is sent to the Injuries Board with a

assessment within a 90 day period. If they

Medical Report, application fee of €45.00, a

object an Authorisation will issue permitting

mandate signed by the applicant authorising

the applicant to take legal proceedings.

the Board to correspond with the applicant’s

The Injuries Board can use its own

solicitors and any relevant third party

discretion not to carry out an assessment.

correspondence. Solicitors should note that

For example, if there is a significant

These provisions do not apply if a

since 31 March 2005 the limitation period

psychological element to the injury or if

lodgement or tender is made in any sum

applies namely:
-

No award of costs may be made to the
claimant.

-

The Court may exercise its discretion to
award costs against the claimant.
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or if a s.17 formal offer is made in a sum

I would caution practitioners to be careful

short of the true amount of compensation

which is not equal to the amount of the

when appointing an Agent. You should

that the injured party is entitled to in

Injuries Board award. Therefore, every

always agree a fee splitting arrangement

the Court process. In such cases, the

award must be carefully considered on its

and confirm it in writing. You should

successful injured party is also entitled

own merits.

also check whether the Agent charges

to recover their legal costs in addition to

a solicitor/client professional fee. I have

any compensation awarded. In two recent

In this jurisdiction, the loophole for clients

had the experience of having to issue

Assessments, I advised the clients to

who are involved in road traffic accidents

proceedings in the Circuit Court to recover

reject the Injuries Board assessed general

with Southern drivers/vehicle lies in the

fees where no arrangement was in place but

damages of €10,000 and €16,000. Both

Rome II Regulation (reg (IC) No 864/2007).

rather a general understanding. Practitioners

cases settled before trial in the sum of

In such cases the Injuries Board should

should note that legal costs can be nearly

€29,000 and €35,000 respectively. In the

at the outset be asked to decline their

threefold what is payable in this jurisdiction

later case, a professional fee of €13,350

Assessment and to issue an Authorisation

where the County Court or High Court Scale

was agreed with the defendant solicitors/

permitting the claimant to issue legal

applies.

insurers.

that I have dealt with, an Authorisation

Finally, for solicitors advising on

Michael Devlin practises with McKenna

has always issued and in such cases the

Assessments in accidents in Southern

Laverty & Co. from offices in Omagh

applicant will always be entitled to his legal

Ireland, my advice is always to seek the

and Tipperary. He is a lecturer and

costs. This will require the client’s solicitor

appropriate advices from a personal injury

tutor at Blackhall Place, Dublin. If

to issue legal proceedings in Southern

specialist. Acceptance of the assessment

anyone has any queries arising from

Ireland. Accordingly, most firms will have to

might not always be in the client’s best

this article, Michael can be contacted

appoint an Agent in Southern Ireland to act

interest. My experience has shown that in

on 028 8224 9484 or by e-mail -

for them.

most cases the Assessment amount is well

michael.devlin@mckennalaverty.co.uk
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proceedings. In the numerous cases

OPSISMILLENNIUMSOLO
accounts package specifically designed for the sole practitioner
A comprehensive, easy-to-use
accounts software package that oﬀers
all the features you need to eﬀectively
manage your accounts and comply
fully with Solicitors’ Accounts rules –
and at a price you can aﬀord!

Accounts
Time Recording
Client & Matter Database
Financial Reports
Credit Control & Budgeting
Purchase Ledger

PART OF IRIS LEGAL

The aﬀordable way to Legal Accounts on a small budget
Install it yourself or we’ll do it for you – it really is that easy. We’ll even provide one
full day’s training and installation as part of the deal.
Our outstanding support service is available to help with any
problem – Monday to Friday 08.30 to 18.00 hours – and all
upgrades to the latest version of the software are included FREE.
Simply pay monthly by Direct Debit.
For more information, please call 0844 815 5575,
email legal@iris.co.uk or download the IRIS Software
Solutions Guide 2011 at www.iris.co.uk/legal
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A cool view from a hot tub
Alison Hollywood,

However, before you pack the scented candles

to form a view as to the relative merits of a

Associate

and your favourite swimsuit along with a copy

particular valuation approach for example,

Partner in PWC’s

of your expert report, be aware that the hot tub

or which costs should be included in an

Forensic Services

in question is little more than a seat alongside

assessment of incremental profit.

Team, in this

the expert for the other side – a seat whereupon

article considers

the Court with the parties’ counsel addresses

The witness conference becomes less helpful

“hot tubbing”

its questions to both experts in turn and invites

when the Judge, counsel or the experts are

as a means of

comments from each on their counterpart’s

not sufficiently on top of the issues in the case

presenting oral

responses.

to keep the discussion focused on the points
of disagreement. Answers may ramble and

expert evidence.

Witness conferencing,
concurrent evidence or
“hot tubbing” as it is more
colourfully known, is an
increasingly popular as a
means of presenting oral expert
evidence in hearings, either
combined with traditional cross
examination techniques or on
its own.

Although the water may get a little choppy and

there is a risk that interactive discussion gives

the temperature can rise, it’s strictly business

way to sequential monologues as each expert

suits only in the experts’ hot tub. Nonetheless,

simply restates their position without engaging

when managed properly, witness conferencing

in debate.

has a number of significant advantages as
compared to traditional cross examination.

Similarly, an opportunity is lost if the experts

It can be both a more efficient and dynamic

have to invest time educating the Court on the

process, enabling the experts to consider the

issues, rather than discussing the reasons for

same question at the same time and contribute

the different approaches adopted. Witness

to a constructive discussion of the relevant

conferencing inevitably involves ceding control

issues, assisting the Court in an environment

on the part of instructing solicitors and counsel

which is more relaxed, less confrontational -

to the respective experts and the Court.

and arguably more productive - than cross
examination.

It remains to be seen whether hot tubs will

Once immersed in the hot tub, the traditional

Northern Ireland but they are already proving

sparring with opposing Counsel and potentially

increasingly effective in addressing complex

destructive attempts to discredit the testimony

issues in a constructive and (mostly) not

of the expert gives way to a more reasoned

adversarial manner.

discussion of areas of difference between the
experts. The occasional temptation to deliver
a racy one liner is generally tempered by the
knowledge that the expert’s response must pass
the scrutiny of his or her professional colleague.
Ultimately, the value witness conferencing brings
to the Court’s understanding of the issues
depends on the willingness of the experts to
engage fully with the process. Nonetheless,
a carefully controlled discussion, kept tightly
focused by the Court on the areas where the
experts differ, can prove helpful in enabling it

become an established feature of courts in

In the meantime, as heated discussions
begin to bubble, Counsel, solicitors, as well
as accountants, surveyors and other expert
witnesses, should keep a watching brief on the
increasing popularity of the hot tub.
We are grateful for this article to Alison
Hollywood: Associate Partner in PwC’s
Forensic Services team specialising in expert
witness work in personal injury cases and
commercial litigation. Tel: 028 9041 5256 and
email - alison.hollywood@uk.pwc.com

ATTENTION ALL ANCILLARY RELIEF PRACTITIONERS
New Ancillary Relief Practice Note

The note covers the following:

Practice Note 2 of 2012 issued on 30 July

1. Orders made a rule of court

2012 sets out specific requirements in relation

2. Financial Service Enquiries

to Ancillary Relief Proceedings and provides

3. Valuations

specimen forms for practitioners’ reference.

4. Trustees in Bankruptcy

The Practice note takes effect from
September 2012.

5. Financial Dispute Resolution (FDR) Hearings
6. Tracing Respondents

7. Appearances, Legal Aid and Amendment
of Orders
The Practice Note, Ancillary Relief Guidance
and Pre Application Protocol are all available in
the Matrimonial Section of the NICTS website
www.courtsni.gov.uk

First Choice for Medico-Legal MRI
Northern MRI has a long established history of providing expert
medico-legal reports to the legal profession. We provide a fast,
friendly service, combining state of the art technology with our
experienced staff.
• Appointments available 		
within 24-48 hours
• Fast turnaround of reports
• Expert consultant 			
radiologists in all medical 		
specialities

Call us now on

028 9066 0050

Northern MRI
93 Malone Road, Belfast, BT9 6SP
T: 028 9066 0050
F: 028 9038 6733
E: info@northernmri.com
www.northernmri.com
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The Chancery and Probate Liaison Committee
The Chancery and Probate Liaison
Committee provides a forum for
members of the judiciary, legal
profession, NI Courts & Tribunals
Service and other stakeholder
groups to discuss matters relating
to Chancery, Insolvency and
Probate.
Legislative changes, operational procedure

Committee Members

Mr J Reid (Insolvency Service)

Mr R Nesbitt (Insolvency Service)
Master Ellison				
Mr J Gordon (Napiers Sols) 		

Master Kelly

Mr S Beckett (Pinsent Masons Sols)
Mr S Shaw QC				
Mr S Gowdy (King & Gowdy Sols)
Mr M Orr QC				
Mr A Colmer BL			

Ms M Killen (Crown Solicitors Office)

Ms J Simpson BL			

Ms L Johnston (Francis Hanna Sols)

within the Chancery Division and new or

Mr A Rankin (Cleaver Fulton Rankin Sols)
Mr D Lunny BL				

revised Practice Directions/Guidance Notes

Ms S Grattan BL 			

Mr I Wimpress (Departmental Solicitor’s Office)

are typical examples of matters discussed at
Committee meetings.
The Committee generally meets twice per year

If members of the Bar or Law Society have a matter that they would wish to raise with the

[usually June & December]. However, it will

Committee or if they wish to know more about the work of the Committee, they should contact

convene more frequently if there are pressing

one of the representative members listed above.

matters to discuss. The Honourable Mr Justice
Deeny chairs the Committee and the current

The minutes of the Committee are available from the Bar Library or from the Library of the Law

members are:

Society.

When you make a Will,
you probably think the one
thing you can’t leave your
loved ones is good health.
Actually, you can. Chest, heart and stroke illnesses
claim over 7,500 lives a year in Northern Ireland. But
a legacy from you could provide the breakthrough
that makes them a thing of the past. Local research
funded by NI Chest, Heart & Stroke is saving and
improving people’s lives every day.
If you’re looking for the greatest gift you could leave
your children and grandchildren, you don’t need to
look any further.
For a leaflet on leaving a legacy to
NI Chest Heart & Stroke, please
phone Alison in confidence on:

028 90 266 706
Write to us at:

21 Dublin Road, Belfast, BT2 7HB
or email:

legacy@nichs.org.uk
Alternatively ask your
solicitor for our legacy leaflet.
Northern Ireland,
Chest Heart & Stroke
21 Dublin Road,
Belfast, BT2 7HB
Registered Charity No: XN 47338
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Practice Direction 2 of 2012
IN THE HIGH COURT OF JUSTICE IN NORTHERN IRELAND
CHANCERY DIVISION
PRACTICE DIRECTION
UNLESS ORDERS
[1]	An unless order is an order addressing default by which a conditional sanction is attached if a specified act is not performed within a specified
time. The relief may be draconian and the Court will consider its discretion whether to make an unless order or some other order to address
the relevant default having regard to the circumstances of each case.
[2]	Where the application is for an unless order a draft minute of order should be filed and served together with the other papers for hearing. In
any other application which might result in an unless order the party seeking relief as a result of another party’s default should prepare copies
of a draft minute of an unless order for use by the Court and parties if required at hearing. An unless order should state:
(a)

the step which the party in default has to perform

(b)

the time within which that step is to be performed

(c)

the rule or previous order which has not been complied with

(d)

the sanction to arise on non-compliance with the unless order

(e)	where that sanction is striking out of the action or other proceedings, or as the case may be, the defence and any counterclaim, the
terms of the judgment to be entered (provided those are available to the Court when announcing the unless order) including provision
for the payment and (where appropriate) taxation of costs in the action or proceedings
(f)

an award of costs in respect of the application giving rise to the unless order

[3]	Judgments specified in unless orders will not include declarations or other relief the inclusion of which would be inappropriate because
further consideration of the case remains necessary notwithstanding the procedural default, or where a default judgment against one of two
or more defendants would be likely to embarrass a subsequent trial.
[4]	Unless the Court otherwise directs the sanction specified will take effect without further hearing if the party to whom it is addressed fails
to comply with its terms. If so, a party entitled to enter judgment in the event of non-compliance should file in the Chancery Office or the
Bankruptcy and Companies Office (as appropriate) a draft minute of the default judgment together with either an affidavit sworn by the party
or a certificate completed by the party’s solicitor providing details of service of the unless order (where appropriate) and confirming noncompliance with its terms and the last date for compliance and requesting the entry of judgment. In cases of complexity or difficulty the Office
shall submit to the Judge or Master a draft based on the draft minute of judgment after making any changes considered necessary.
[5]	A party against whom an unless order is made may in appropriate circumstances request from the Court an extension of time to comply with
the terms of the order. Granting an extension of time is a matter for the discretion of the Court. Where a request for extension is received in
the Office before expiry of the time for compliance stated in the unless order, the request may be made by letter, a copy of which should be
sent by email or fax to the party which has the benefit of the order, explaining why an extension of time is sought and the requested duration
of the extension. Any application for extension of time made later than the time for compliance stated in the unless order must be made by
summons pursuant to Order 3 rule 5 of the Rules of the Court of Judicature (NI) 1980 and supported by an affidavit which includes the reason
or reasons for non-compliance.
[6]	This Practice Direction shall take effect from 5 September 2012.

By Direction of The Honourable Mr Justice Deeny

Master (Chancery) 					Master (Bankruptcy)
Dated 27 June 2012
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Mediation and Confidentiality - part 2
Brian H Speers, Solicitor, Mediator and

the mediation had led to a concluded and

Milton Keynes General NHS Trust [2004 1

Alva Brangam QC, Barrister & Mediator.

enforceable agreement.

WLR 3002]).

In the first part of this article (carried in Issue

The official transcript indicates that in

At first blush, this looks like a significant

212) consideration was given to the reasons

apparent response to inquiry from the Court,

violation of the primacy of confidentiality, but a

why confidentiality in mediation is of prime

all parties accepted that the provisions of the

careful study of the judgements in both Brown

importance. We looked at the legal and

Mediation Contract prevented either of them

and Malmesbury reveals that they are not

practical origins of the rule or privilege of

from calling the mediator as a witness. The

breaking new ground and, particularly in the

without prejudice protection and we directed

judge, commended what was referred to as

Malmesbury case that they must be viewed in

attention to some decided cases in other

the budding evolution of mediation within the

the context of the tight regulation imposed by

jurisdictions. In Northern Ireland we do not

civil justice system and the without prejudice

the Civil Procedure Rules operated in England

have discrete mediation legislation; the rights,

privilege of confidentiality which attached to

& Wales.

duties and obligations of the parties are

the mediation process. It is interesting to

governed by the ever developing common

note that whilst not part of the ratio decidendi

The Brown case supports the non

law. The flexibility and utility of the common

he referred to a number of learned texts

compellability of the mediator as a witness and

law is renowned but it is not always easy to

on ADR and noted that, in the future, the

it was dealing with a situation where although

distil definitive principles.

existence of a distinct “mediation privilege”

both parties AGREED to confidentiality one

might require to be considered by the Courts.

party sought to waive the right with a view

Some mediators have raised concerns

to supporting an alleged agreement. The

about the implications of cases in England &

Whilst it was accepted that the mediator was

procedure agreed with the parties was to hear

Wales where there has been what might be

not a competent witness, the parties were

the evidence and then rule on admissibility.

called a mediation content. The question for

permitted to give evidence of what had been

The Court held that the admission of

mediators, parties and their representatives

said during and after the mediation. Was this

communications as to whether or not a

is - do they represent some change in the

a violation of the primacy of confidentiality?

concluded settlement had been agreed fell

favourable regard which the Courts have

within the generally accepted exceptions

heretofore shown for mediation as a method

The report in Malmesbury v Strutt and Parker

to the without prejudice rule as enunciated

of dispute resolution?

[2008] EWHC 424 makes it clear that, in the

in Unilever plc v The Proctor & Gamble Co.

circumstances of that case, the parties were

[2000] 1WLR 2436.

In Brown –v- Rice & Patel (2007) EWHC a

to a large extent permitted to “tell all” about

mediation was arranged in an attempt to

what happened at the mediation. Part of the

The Unilever case sets out a number of

reach agreement in relation to a disputed

judgement includes the following extract:-

generic circumstances when “without

sale of a dwelling house which arguably was

prejudice“communications may be opened

part of a tangled insolvency arrangement. A

“I consider that the claimant’s position at

or disclosed. In every case the Court will

well-structured mediation began at 9.30am

the mediation was plainly unrealistic and

be required to balance the importance of

and went on until late into the evening.

unreasonable. Had they made an offer

preserving the privilege with the consequences

No settlement was reached. As a result

which better reflected their true position,

of suppressing possibly relevant evidence.

of a number of slightly unusual procedural

the mediation might have succeeded. It

The point may be made that there is logic in all

applications the issue of whether or not there

would be wrong to say more. As far as I am

of the generic circumstances posed by Lord

had been an agreed settlement came for

aware the courts have not had to consider

Justice Walker in Unilever, but the dearth of

determination before the High Court.

the situation where a party has agreed to

actual decided cases with a mediation aspect

mediate but has then taken an unreasonable

tends to suggest that such occurrences

Under the terms of the Mediation Contract

position in the mediation. It is not dissimilar in

are unlikely and will usually be prevented by

any agreement within the mediation process

effect to an unreasonable refusal to engage

thorough preparation of the mediation and the

was required to be in writing. (This is a

in mediation. For a party who agrees to

management of the process. As per Unilever,

most sensible standard provision which

mediation but then causes the mediation to

the mooted exceptions where confidentiality

is incorporated in the form of Contract

fail by reason of his unreasonable position in

may be “trumped“ by other considerations

recommended by the Dispute Resolution

the mediation is in reality in the same position

are:

Service (DRS) administered by the Law

as a party who unreasonably refuses to

(i)	Is there an issue whether without

Society).

mediate. In my view it is something which

On one view the case might

prejudice talks led to a concluded deal?

have legitimately floundered on this basis

the Court can and should take account of

alone, but the Respondent contended

in the costs order in accordance with the

which would be sufficient to set aside

that the course of dealing within and after

principles considered in Halsey”. (Halsey v

a consensual settlement?

(ii)	Is there evidence of misrepresentation
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•

The applicable rule was Part 44.3 of the
CPR

•

There had been an exchange of Part 36
Calderbank type offers

•

There were alleged non compliances with
the pre action protocols

•

There was a very long trial which was
also found to be prolonged by an
exaggerated claim

•

After a finding of liability there had been a
stay of proceedings to permit mediation

•

The mediation had been preceded by an
exchange of Part 36 offers which were
approximately £8 million apart

The decision in Malmesbury depends upon its
special and particular facts. To a large extent
it depends upon the application of the Civil
Procedure Rules and is a clear example of
Lord Justice Walker’s seventh principle.
Indeed in sharp contrast, it should be noted
that the primacy of mediation confidentiality
is demonstrated in the decision in Venture
Investment Placement Ltd-v- Hall (2005)
EWHC Ch 1227 where one of two parties
to a concluded but unsuccessful mediation
obtained injunctive relief to restrain disclosure
of commercial communications discussed
and disclosed during the mediation.
The Mediation Bill 2012 – Republic of
Ireland
Section 10 of the proposed Bill may be
easily predictable and does not represent any

viewed as a helpful enunciation of principles

some equity which could raise a valid

new departure which is in any way hostile to

of confidentiality within the swiftly developing

argument of estoppel?

the integrity of the process of mediation.

process of civil and commercial mediation.

When one looks more fully at Malmesbury it

The Bill comes subsequent to a most

emerges that it was part of a sequence of five

thorough analysis of Mediation Issues

reported decisions concerning long running

produced by the Law Reform Commission.

material necessary to explain delay or

proceedings which seem to have involved

It may be significant that there is a convenient

acquiescence which has an effect upon

all but a few of the complex Civil Procedure

link on the Northern Ireland Courts and

other rights?

Rules. It becomes clear that it is not an

Tribunal Service’s website. The provision in

authority which violates the primary principle

full is set out below:

(iii)	Even if there was no settlement, is there

(iv)	Would the exclusion of evidence in some
way cloak perjury?
(v	Is reference to the without prejudice

(vi)	Are third party rights adversely affected
by preserving a privilege?
(vii)	Were the negotiations proceeding

of mediation confidentiality. On one view a full
reading of the lengthy Malmesbury Chronicles

	“(1) Subject to this Head, mediation

exclusively on a without prejudice save

might be seen as an example of how not to

communications shall be confidential and

as to costs basis and the issue to be

deal with this type of dispute. The following

shall not be admissible as evidence in any

decided is costs?

points should be noted:

court or other proceedings except where,

•

The issue at stake was the liability for

in the case of a mediation communication

costs

of a party, confidentiality is expressly

It is suggested that the decision in Brown was

17
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waived by all the parties.
	(2) Notwithstanding subhead (1),
confidentiality shall not apply –
	(a) where disclosure of the content of a

need this reassurance if they are to strive for

of finding settlement will not be used to

a consensual settlement. A mediator must

confront or challenge you in any current

certainly understand the limits of, and the

or subsequent legal proceedings. I am

exception to, the without prejudice privilege.

here to assist you to your settlement. I do
not impose any outcome, make orders

mediation communication is necessary in
order to implement or enforce a mediation

It may be misleading for a mediator to

against you or provide reports on what has

agreement

say to the parties that everything within

happened.“

	(b) where disclosure is necessary to

the mediation process is confidential.

prevent physical or psychological injury to

Different considerations will apply to

It would be no bad thing for debate to be

a party

different situations. Are the parties legally

initiated involving mediation practitioners,

	(c) where disclosure is required by law

represented? Is the mediation conducted

the legal profession, the judiciary and our

	(d) where a mediation communication is

before the issue of proceedings? Is there a

politicians so as to ensure both complete

lodgement or Calderbank offer?

clarity of understanding and sensible

used to-

incremental growth of principle. Whilst to

		

(i) attempt to commit a crime

		

(ii) commit a crime

Clearly parties should be aware that they

a large extent dependent upon the detailed

		

(iii) conceal a crime, or

cannot cloak illegality or what Lord Hoffmann

provisions of the CPR there are aspects of the

refers to as “an iniquity “under a without

Malmesbury case which could cast a shadow

prejudice communication. A mediator

on the efficient evolution of mediation.

		(iv) threaten a party to the mediation
process
	(e) to a mediation communication which

should aim to make clear the major areas of

is sought or offered to prove or disprove

exception to confidentiality without embarking

The present reality is that our Courts do

a civil claim concerning the negligence or

on extensive reference to the interesting but

ensure the confidentiality of the process of

misconduct of a mediator occurring during

complex jurisprudence found in decided

mediation provided that there is no overriding

a mediation process, or a complaint to

cases. This is easier said than done.

issue which requires a sort of
“trumping“ of this principle.

a professional body concerning such
negligence or misconduct

In some jurisdictions there are detailed rules
of procedure for mediation. We think that

The number of mediations in this jurisdiction

a mediation process that is otherwise

such a development in this jurisdiction is

has increased significantly over the last ten

admissible or subject to discovery in

unlikely to be helpful and indeed the speed,

years. Many parties have resorted to the

civil proceedings shall not be or become

efficiency and flexibility of mediation could

process and have achieved a swift and

inadmissible or protected by privilege in

well be lost or damaged by excessive

unpublished solution. Mediation is a forum

such proceedings solely because it was

regulation.

designed to explore what motivates parties,

	(3) Evidence introduced into or used in

what is important to parties in terms of

introduced into or used in mediation”.
Many providers of mediation services already

resolution outcomes and is a process which

This draft legislation is certainly compliant with

equip parties and their representatives with

can design flexible outcomes which are not

Article 7 of the EU Directive referred to in the

an explanatory document and it would

within the jurisdiction of the Court to order.

Part 1 of this article. It provides a guideline

certainly be good practice to address the

The European Code of Conduct for Mediators

to parties as to the extent and limit of

issue of confidentiality in such documentation

requires practitioners to be independent,

confidentiality. It is arguable that it has offered

and then re-enforce by reminder at the

impartial and to respect confidentiality

too much specific explanation but, it is our

commencement of the mediation.

view, that it represents a codified statement

Whilst accepting the seventh principle of Lord

of what actually IS the common law position

A simple form of words for a mediator to use

Justice Walker and recognising the impact

in this jurisdiction. It may be summarised

might be:

of the Civil Procedure Rules, it would be an

as follows: all communications within the
mediation are subject to confidentiality and

erroneous and retrograde step if – particularly
	“the law respects the good sense and

in any court mandated schemes - the

have “without prejudice“protection; nothing

practicality of disputing parties seeking

conduct of parties at mediation was to be

can be disclosed to a third party unless

to sort out an agreed settlement . In

made the subject of a Court report. Such a

required by law.

addition to the confidentiality in the

development would transform the mediator

Mediation Contract which each of you

from an independent neutral facilitating

have signed, the law gives you what is

agreement into a potential “spy in the cab

called a without prejudice privilege so

“. This could have serious and unhelpful

A mediator will always wish to reassure

that things which are said during this

implications for the mediation process and

parties that the process is confidential. Parties

mediation with the legitimate purpose

would impact on how parties participate.

Conclusion
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Police launch ‘Gatekeeper’ scheme
The Police Service of Northern Ireland is in

By channelling these requests for advice

to the investigating officer without being

the process of rolling out a new ‘Gatekeeper’

through a smaller, specialist group of

directly involved in the case and therefore any

scheme across Northern Ireland, with each of

Gatekeepers, the scheme will contribute to

representations continue to be made to the

the eight Policing Districts being a part of the

ensuring consistent and effective management

investigating officer and/or custody officer as

scheme by September 2012, following the

of case disposal outcomes and ultimately,

before.

completion of a successful pilot in the Antrim

improve confidence and efficiency in the

area commencing in September 2011.

criminal justice system.

At present Gatekeepers only advise on cases
brought to a custody suite. However when

A Gatekeeper is one of a team of dedicated

To date the scheme has helped to provide

capacity allows, the intention is to expand

Police Inspectors who work within the

practical day to day help to officers in

this scheme to include voluntary attendees to

Criminal Justice branch who are responsible

identifying the most appropriate disposal

widen the benefits further.

for advising investigating officers on the most

recommendation to follow and that more

appropriate disposal option for a criminal

realistic charges are put forward. With the

We are grateful to Chief Inspector Michael

investigation. They will also provide advice on

recent introduction of a wider and more

Kirby of the Criminal Justice Branch for

evidential requirements and any other aspects

complex range of alternative disposal options,

this update.

of investigation, protocols and legal issues

the scheme has become increasingly valuable.

where necessary.
The role does not, however, supplant either
In simple terms, instead of police officers

that of the investigating officer or the custody

obtaining this advice from their immediate

officer as defined within the Police and

supervisors, as they have until now, they will

Criminal Evidence (NI) Order 1989. Instead it

instead obtain it from a dedicated Gatekeeper.

provides remote background expert support

OPSISPRACTICEMANAGEMENT
integrated practice management systems for all types of legal firms
Manage clients & cases
Full Accounts functionality
Suite of management reports
Time recording
Diary and task management
Workflows – case steps
PDF bundles for emailing
Run marketing campaigns
Prepare for Lexcel accreditation

PART OF IRIS LEGAL

Ireland’s most aﬀordable practice management system
Our ready-to-run solution requires minimal set-up and training, providing all types and sizes
of Irish practices with a range of key functions – whether simply Case Management or Case
Management & Accounts.
Installation and full training is provided by local trainers with in-depth
knowledge of legal case management systems and the local market.
Our comprehensive support service, with self-help options, is available
to help with any problem – Monday to Friday 08.30 to 18.00 hours – and
all upgrades to the latest version of the software are included FREE.

For more information, please call 0844 815 5575,
email legal@iris.co.uk or download the IRIS Software
Solutions Guide 2011 at www.iris.co.uk/legal
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Make business your plan
Linzi Conway of

that you will be able to communicate it to

Key to Success

others to actually make it work. It is almost

Consultants,

impossible to align business goals, finance,

discusses the

marketing, employer responsibilities, employee

merits of a good

accountability and performance measures,

business plan.

if you don’t write them down. In this age
of digitisation, the emphasis is often on
communicating our ideas using technology.
However, you cannot beat the power of
writing your ideas down to help visualise
your business goals. Using creative thinking,

8.	How do you plan to position your product
or service?
9.

How will you market your business?

10. What finance will you need?
11.	What skills do you and your team have
and what do you need?
12.	What is the responsibility for each
manager and each employee?

A business plan is only for business start-

brainstorming and mind mapping, can really

ups, loans and investment. True or false?

bring ideas to life. This is the starting point of

FALSE.

a good plan.

14. How will you evaluate results?

If you are starting a business, targeting new

It is also essential to research your firm’s

15.	Who can offer you good advice and help

markets, launching new products or services,

strengths, weaknesses, opportunities and

expanding your business, facing growth

threats. Ask yourself the following questions:

challenges, then you need a plan. Put simply,
if you are a business owner, you need a

What is your vision for the future?

and long term?

Planning in your head, or too busy to plan will

right time or following your ‘gut’ instinct in
business, may work occasionally but business
management requires good planning. Writing
a business plan will give your firm a road map
in relation to goals, targets, responsibilities,
operational resources, human resources,
marketing, finance, business constraints and
should encourage you to regularly review your

3.

What are the key outputs required?

4.	Are you fully aware of the marketplace in
which your business operates?
5.	What are the key trends or drivers in your
area of business at present?
6.	What factors may affect your business in
the future?

firm’s position.

The best business plans are those that can
be used as ‘live’ working documents that are
developed with strategy, implementation steps
and an audience in mind. A plan that has been
developed purely for a paper based exercise
to get a loan and never sees the light of day
again is a waste of time. A good plan will be
simple to follow, meaningful, motivational,
measurable, achievable, results focused and
time based. In other words, a practical action
plan for your business.
How do I start to write the plan?
“If it isn’t written down, it doesn’t exist.” If
you cannot write down your business strategy
in clear and concise steps, then it is unlikely

clients with credibility? Could you really
keep all this information in your head and
expect to get results? While the list may look
exhausting, it is worth the time and effort to
explore all areas of the business and write
an action orientated business plan, which
demonstrates that you really mean business.
Linzi Conway is the Director of Key to
Success Consultants and is a specialist
in business development, executive
coaching and HR Management. For
more information and advice on Business

7.	Who are your clients and who are your
So what makes a good business plan?

can you sell the idea of your business products
or services to stakeholders, employees or

2.	What do you want to achieve in the short

business. Being in the right place at the

along the way?
If you can’t answer these questions, then how

1.

business plan.

not help you develop or sustain a successful

13. How will you measure performance?

competitors?

Planning, contact Linzi Conway, Key to
Success Consultant, by emailing
info@ktsconsultants.co.uk
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Human rights debate for apprentice solicitors
The Society’s Human Rights, Equality & Rule

“This is now an established annual event

“Once again I would like to thank Kevin R

of Law Committee recently hosted a human

which seeks to promote both advocacy skills

Winters & Co for generously donating the prize

rights debate for apprentice solicitors on the

and knowledge of human rights law amongst

money and to all those who made the event

motion ‘The Human Rights Act 1998 should

apprentice solicitors.

possible.”

be replaced’.
Ten apprentice solicitors put forward their
arguments - five for the proposition, five
against, in a parliamentary style debate.
The debaters were judged by His Honour
Judge Kevin Finnegan, Professor Michael
O’Flaherty, Chief Commissioner for Human
Rights, Brian Speers, Society Senior Vice
President and Eamon Mallie.
The quality of debate was high and the judges
had a difficult job in identifying the prize
winners. Prizes were generously donated by
Kevin R Winters & Co Solicitors. Joe McVeigh,
on behalf of the firm, presented the prizes
to the winners who were: Helen Bergin (1st),
Jude Copeland (2nd) and Carla Irvine (3rd).
Commenting on the event, John Guerin, Chair
of the Human Rights, Equality & Rule of Law
Committee, said:

From left: Helen Bergin; Joe McVey; Carla Irvine and Jude Copeland.

IT security seminar
The Society recently held a series of events in locations across Northern Ireland
to inform solicitors of the security issues involved in operating an IT system in a
modern practice. Xperience, the Lisburn based IT specialist company, provided
members with practical tips on everyday solutions and preventative measures.
Peadar O’Byrne, Director of Xperience, explains:
“The widespread adoption and rate of change of technology has led to many
more security vulnerabilities in computer networks. It is vital that practices
understand the options that are available to them in increasing staff mobility
without compromising on system security. Security is not something that
should be seen as a ‘set and forget’. It requires ongoing development and
management of security systems to ensure that new threats and challenges are
addressed. Through events like this we hope to make clear the options available
to all practices across Northern Ireland.”

Pictured at the event is Peadar O’Byrne, Director at Xperience
and Kevin Delaney, Assistant Secretary at the Society.
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Panel event on the ‘the art of negotiation’
The MBA Association of Ireland and Open
University Ireland recently hosted a major
panel event focusing on ‘the art of negotiation’
– the latest in a series of practical workshops
designed to assist the local business
community.
A capacity audience at the Ulster Reform Club
heard from four expert speakers who shared
their experiences on the challenges and skills
required in brokering multi-million pound deals,
building consensus and resolving disputes
satisfactorily.
Society Senior Vice-President, Brian Speers,
who along with Ian Coulter and David
Ringland was one of three solicitor panellists,
said:
“This was a worthwhile event, dealing with
a topical issue. I was delighted that three
solicitors were able to provide attendees with
details of their first-hand experience of dispute
resolution and effective negotiation.”
Gareth Quinn, Chair MBA Association of
Ireland (Northern Chapter), said: “In the last
ten years we have seen much change in
business practice such as globalisation, the
development of new technology and not least
because of the economic pressures which

From left: MBAAI Chair of the Northern Chapter, Gareth Quinn; former Law Society President,
Brian Speers; Chair of the One Small Step Campaign, Trevor Ringland; former NI Assembly
Speaker, Lord Alderdice; OU Director, John D’Arcy and Tughans Managing Partner, Ian Coulter.
we will continue to face for some time. As a

This event, which drew together MBA

result of these changes, new subjects have

graduates, MBA students and business

appeared within the MBA programme such as

practitioners from across a variety of industries,

international finance, ethics and e-commerce.

brought together four individuals who shared

However, an increasing emphasis is being

their unique experience in these areas. We

placed on the need for effective negotiation

aim to host a number of similar events over the

and mediation skills, which is now

coming months by offering a platform for expert

undoubtedly a vital skill for executives.

contributors to share skills and best practice.“

New notary news is good notary news
The College of Notaries Northern Ireland, the professional body for those
solicitors practising as Notaries Public in Northern Ireland, has just launched its
website which can be found at www.notariespublic-ni.org.uk .
It is now much easier to locate a Notary Public as there is a detailed Directory
with an accompanying interactive map. There are links to each individual
Notary’s e-mail address and to the website of each Notary’s firm (if they have
one).
The website also has sections explaining the functions of a Notary, what an
Apostille is, what a Power of Attorney is, how to get a document notarised etc,
all of which will be of considerable benefit, not just for the public, but also for
the legal profession as a whole.
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Law Society CPD courses – September 2012 – December 2012
Title

Date

Location

CPD hrs

Cost

Women in the Law Conference

14 September 2012

Titanic Building, Belfast

5

£85

Wills – Recent Developments

21 September 2012

Law Society House, Belfast

1CCPM

£30

Law Society House, Belfast

3 CCPM

£90

All profits to be donated to President’s Charity of the Year – Friends of the Cancer Centre
Library Compact Research Course

25 September 2012
26 September 2012
23 October 2012
24 October 2012
26 November 2012
27 November 2012

Electronic Communications Code

27 September 2012

Law Society House, Belfast

1

£30

Risk Management

2 October 2012

Roe Park Resort, Limavady

3/6 CCPM

£40/£75

3 October 2012

Canal Court Hotel, Newry

3/6 CCPM

£40/£75

17 October 2012

Killyhevlin Hotel, Enniskillen

3/6 CCPM

£40/£75

18 October 2012

Law Society House, Belfast

3/6 CCPM

£40/£75

Mediation - Partnership Disputes

9 October 2012

Law Society House, Belfast

1

£30

Mediation - Disputes Affecting Family

13 November 2012

Law Society House, Belfast

1

£30

Owned Companies		
Mediation – Business Relationships

10 December 2012

Law Society House, Belfast

1

£30

The Apprentice and You

10 October 2012

Law Society House, Belfast

3 CCPM

£45

Conveyancing: Issues Impacting

23 October 2012

Magee Campus, University of Ulster

2 CCPM

£60

upon the Conveyancing Process

24 October 2012

City Hotel Armagh

2 CCPM

£60

Practice Management: Improving

15 November 2012

Law Society House, Belfast

2 CCPM

£60

Performance at Work

15 November 2012

Canal Court Hotel, Newry

2 CCPM

£60

Sport in the Law Conference

16 November 2012

Law Society House, Belfast

5

£110

Companies Act 2006 – An Update on the implications

19 November 2012

Law Society House, Belfast

1

£30

Successful Tendering

21 November 2012

Law Society House, Belfast

2 CCPM

£60

Probate Matters: Good Practice

22 November 2012

Killyhevlin Hotel, Enniskillen

2 CCPM

£60

22 November 2012

City Hotel, Derry

2 CCPM

£60

26 November 2012

Canal Court Hotel, Newry

2 CCPM

£60

26 November 2012

Law Society House, Belfast

2 CCPM

£60

Cohabitation – An Update

27 November 2012

Law Society House, Belfast

2

£60

Client Care: Dealing with Bereaved Clients

4 December 2012

Roe Park Resort, Limavady

2 CCPM

£60

12 December 2012

Law Society House, Belfast

2 CCPM

£60

Business Continuity Management Workshop

5 December 2012

Law Society House, Belfast

3 CCPM

£70

Client Care and Practice Management:

7 December 2012

Law Society House, Belfast

1 CCPM

£30

Lexcel Version 5

7 December 2012

Canal Court, Newry

1 CCPM

£30

Appointment Processes –

11 December 2012

Law Society House, Belfast

1.5 CCPM

£45

for Corporate Governance and Director’s Duties

Competency Based Selection			
The above courses are the CONFIRMED TO DATE Law Society CPD events – further events will be made available when all details have been finalised.
A hard copy of the full list will be sent by post to all solicitors. Details will also be available on the website www.lawsoc-ni.org and via the Enformer. If you
would like to book a place or get further details on the above courses please e-mail susan.duffy@lawsoc-ni.org or jennifer.ferguson@lawsoc-ni.org.
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IBA Annual Conference is coming to Dublin
in the sights, sounds and diversity of Dublin.
Kicking off with the traditional Opening Ceremony
and Welcome Party at the Royal Dublin Society
and ending with the spectacular Closing
Party at the Guinness Storehouse, the week
of the Conference will see up to 100 dinners,
receptions and gatherings take place in venues
all across Dublin and beyond. Preliminary social
programme details can be found on pages 77-79
of the Programme, with full committee function
details being released later to all members and
delegates.
Accommodation & tours
Further information on recommended
The ‘Legal Olympics’ otherwise known as the

between 1997 and 2000, a frequently cited

accommodation, tours and excursions in the area

International Bar Association’s 2012 Annual

expert and a renowned leading educator in

during the week of the Conference can be found

Conference is being held in the Convention

economics, Mr Stiglitz’s remarks will provide the

in the Preliminary Programme.

Centre Dublin from Sunday 30 September

audience with the latest thinking on the most

2012 to Friday 5 October 2012. A wide-ranging

salient topics of the day, including the global

Join the global voice of the legal

conference programme for the week has been

economy and the sovereign debt crisis.

profession

arranged with all sessions tackling the key
issues facing our profession today.
The programme

Amongst the other 800 plus distinguished

I urge those of you who are not already members

speakers and panellists expected, currently

of the IBA to join now. Not only does it mean

confirmed individuals include:

a discounted registration fee for the Annual
Conference as well as for the countless specialist

Mary Robinson, the first woman President

conferences the Association holds throughout the

of the IBA, this year’s event will feature more

of Ireland and formerly the United Nations

year but there truly is no better ‘family’ in terms of

than 180 substantive sessions, workshops

High Commissioner for Human Rights

mutual professional development and networking

Patricia O’Brien, Under-Secretary-General

opportunities.

Open to both members and non-members

and panels, addressing issues ranging from

•

•

arbitration to M&A law, from human rights

for Legal Affairs and the Legal Counsel at
the United Nations

I very much hope to see you in Dublin and would

Juan E Méndez, UN Special Rapporteur

like to take this opportunity to encourage you to

opportunities to market and develop your legal

on Torture and Other Cruel, Inhuman or

register as soon as possible to ensure you can

practice.

Degrading Treatment or Punishment

experience all the IBA and Dublin has to offer. As

to the ethics of the legal profession and
from challenges facing small legal firms to

•

Bernard Kouchner, Former French Minister

the Law Society nominee to the IBA I am more

In addition to offering attendees up to 25 CPD/

of Foreign and European Affairs and co-

than happy to help anyone with queries regarding

CLE hours, the world leading programme

founder and former President of Médecins

the event itself or any associated matter.

offers unparalleled international networking and

Sans Frontières

•

Further details to include details of the

business development opportunities. Last year’s
Annual Conference was attended by more than

Also included as keynote speakers for some

Conference Programme can be downloaded

5,000 attendees and guests from upwards

of the Conference sessions will be our own

from - http://www.int-bar.org/Conferences/

of 3,000 organisations, businesses, law firms

Law Society President, Imelda McMillan and

Dublin2012/

and legal service providers representing 132

other members of the Law Society of Northern

different jurisdictions.

Ireland. More about this in future e-informers

The Nobel Prize in Economics Laureate, Joseph

The social programme

Norville J Connolly
Norville J Connolly is Chair of the Law
Society’s Practice Development Working

E Stiglitz, has been confirmed as the keynote
speaker at the opening ceremony of this

In addition to the substantive programme,

Group, is the Law Society’s nominee to

year’s Conference. As former Chief Economist

Dublin 2012 promises all attendees and their

the IBA and is a member of the IBA Host

and Senior Vice-President of the World Bank

guests an unforgettable opportunity to take

Committee for the Dublin Conference.

SCAN FOR ENTRY INFO

SATURDAY 8 SEPTEMBER 2012
If you are looking for a challenge, why not join ‘Friends’
for an exhilarating 5 mile walk in the Mournes.
To register, please contact:
Kelly on 028 9069 9393 or info@friendsofthecancercentre.com
Friends of the Cancer Centre, Belfast City Hospital, Lisburn Road,
Belfast BT9 7AB www.friendsofthecancercentre.com
Friends of the Cancer Centre, The Cancer Centre, Belfast City Hospital, Lisburn Road, Belfast BT9 7AB www.friendsofthecancercentre.com
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Time management
Stress is now the most common cause of
absence from work and almost three-quarters
of lawyers calling LawCare complain of
intolerable stress levels. A great deal of the
stress we feel is as a result of external factors
such as a high workload and there is little
we can do to change this. However, stress
is merely our reaction to the pressures upon
us and we can change ourselves. Good time
management can make all the difference to
your working life and stress levels.
Many lawyers have the compulsive and
perfectionist personality that makes them more
prone to stress. The typical type A personality
is competitive and driven, loves a challenge
and enjoys the feelings of confidence and
elation that comes with achieving. The type B
personality is mellow and relaxed, approaches
tasks methodically and likes to laugh and take

Using the four quadrants (below) to categorise

time for him/ herself. Type B people may not

tasks can help with prioritising. Most of your

make successful, high-flying lawyers (nor want

time should be spent in squares one and two.

power-nap (provided you set an alarm!).
For more help with planning your day and
prioritising tasks, ask for a copy of LawCare’s

to) but they are generally more able to cope
with pressure and maintain perspective.
Stress can be caused by your own thoughts

One

Two

Anti-Stress Desk Workbook or download the

Urgent and

Not urgent

worksheet from our website - www.lawcare.

important

but important

org.uk/freedownloads.htm.

and beliefs, for example:
Three

Four
Not urgent
or important

•

I must always be completely competent

Urgent but

•

I must be in control of events and people

not important

•

I must accept every work matter I am

•

As far as possible, avoid time wasters –
colleagues dropping in to chat; waiting for
printers to become available etc. One of the
biggest time wasters is meetings, so ensure

offered

Make a “to-do” list with written and specific

meeting you attend are necessary, remain in

I must be better than everyone else

goals and tasks listed in order of importance.

control of the meeting and have a set finishing

You might like to use the following system:

time. If you are not in a position to dictate
regarding meetings, then make it clear to

These beliefs and other unhelpful negative
thoughts, should be challenged because they

Absolutely must get done today. Top priority

whoever is running that meeting that you have

create anxiety and are self-evidently not true.

Best if done today but not as urgent as A

limited time available. Saying “no”, especially

Could wait until tomorrow

to superiors trying to give you additional work

Managing your time can help alleviate

Delegate - this could be done by someone

to do, is also a vital skill to learn and asserting

pressure, and the first way to do this is to

else

yourself in any way is good practice. For a list

identify priorities. Vilfredo Pareto said: “When

Eliminate - this doesn’t need to be done at all

of creative ways to say no, ask for LawCare’s
information pack on stress and depression or

you separate the vital few from the trivial many,

download it from our website, as above.

you can concentrate your time where the

When planning your day, always build in time

rewards are greatest.” The Pareto Principle

to think and reflect, time for crisis planning,

states that 80% of your results come from

and lunch and coffee breaks. If possible,

LawCare offers free and confidential support

20% of your effort.

lunch somewhere other than your desk to give

to all members of the legal profession, their

yourself a stress-busting break in the middle

families and staff. The helpline is available on

Recognising your 20% can help. For example,

of the day. If you are someone who typically

0800 279 6869

are you more productive in the mornings? Do

experiences the “post lunch dip” – a period

9am to 7.30pm on weekdays and

you procrastinate and waste hours replying

of lethargy after eating – then eat a lighter

10am to 4pm at weekends.

to emails which don’t really need a reply, or at

lunch at the beginning of your lunch hour and

There is also a comprehensive website at

least not right away?

perhaps take an energising walk, or even a

www.lawcare.org.uk.
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Solicitors’ Benevolent Association

148th Report, 1 December 2010 to 30 November 2011
The Solicitors’ Benevolent Association is a

I wish to express particular appreciation to

voluntary charitable body, consisting of all

all those who contributed to the Association

members of the profession in Ireland – North

when applying for their Practising Certificates,

and South. It assists members or former

to those who made individual contributions

members of the Solicitors’ Profession in Ireland

and to the following:

and their wives, husbands, widows, widowers,

DIRECTORS AND INFORMATION
Directors
Thomas A Menton (chairman)
John Sexton (deputy chairman)
Robert Ashe (Carlow)
Caroline Boston (Belfast)

families and immediate dependants who are

•

Law Society of Ireland

in need. The Association was established in

•

Law Society of Northern Ireland

1863 and is active in giving assistance on a

•

County Louth Solicitors’ Bar Association

confidential basis throughout the 32 counties.

•

Donegal Bar Association

John Gordon (Belfast)

•

Drogheda Bar Association

Colin Haddick (Newtownards)

•

Dublin Solicitors’ Bar Association

Dermot Lavery (Dundalk)

•

Faculty of Notaries Public in Ireland

Anne Murran (Waterford)

•

Irish Solicitors’ Golfing Society

John M O’Connor (Dublin)

than our income for the year and, accordingly,

•

Kildare Bar Association

John T D O’Dwyer (Ballyhaunis)

all grants had to be reduced in November.

•

Limavady Solicitors’ Association

Brian K Overend (Dublin)

The directors were only in a position to pay

•

Limerick Solicitors’ Bar Association

Colm Price (Dublin)

out additional grants at Christmas to those

•

Medico-Legal Society of Ireland

with young children as a result of a very

•

Midland Bar Association

generous donation from the Dublin Solicitors’

•

Meath Bar Association

Bar Association. Currently, there are 63

•

Monaghan Bar Association

Trustees

beneficiaries in receipt of regular grants and

•

Sheriffs’ Association

(ex officio directors)

approximately one half of these are themselves

•

Southern Law Association

John Gordon

•

Tipperary Solicitors’ Bar Association

John M O’Connor

•

Waterford Law Society

John Sexton

•

West Cork Bar Association

•

Wexford Solicitors’ Association.

The amount paid out during the year in grants
was €743,528, which was collected from
members’ subscriptions, donations, legacies
and investment income; this was €98,573 more

supporting spouses and children.
There are 19 directors, three of whom reside
in Northern Ireland and they meet monthly in
the Law Society of Ireland’s offices at Blackhall
Place, Dublin. They meet at the Law Society
of Northern Ireland, Belfast, every other year.
The work of the directors, who provide their
services entirely on a voluntary basis, consists
in the main of reviewing applications for grants
and approving new applications. The directors
also make themselves available to those who
may need personal or professional advice.
The directors have available the part-time

Thomas W Enright (Birr)
Felicity M Foley (Cork)
William B Glynn (Galway)

Andrew F Smyth (Dublin)
Brendan J Twomey (Letterkenny)
Brendan Walsh (Dublin)

Andrew F Smyth
Secretary
Geraldine Pearse

The demands on our Association are rising
due to the present economic difficulties. To

Auditors

cover the greater demands on the Association,

Deloitte & Touche, Chartered Accountants, Deloitte

additional fund-raising events are necessary.

& Touche House, Earlsfort Terrace, Dublin 2

Additional subscriptions are more than
welcome, as of course, are legacies and
the proceeds of any fundraising events.
Subscriptions and donations will be received

Financial consultants
Tilman Brewin Dolphin Limited, 3 Richview Office
Park, Clonskeagh, Dublin 14

by any of the directors or by the Secretary,

Bankers

from whom all information may be obtained

Allied Irish Banks plc, 37 Upper O’Connell Street,

entitlements, including sickness benefits.

at 73 Park Avenue, Dublin 4. I would urge all

Dublin 1

The directors are grateful to both Law

their own wills, to leave a legacy to the

Societies for their support and, in particular,

Association.

services of a professional social worker who,
in appropriate cases, can advise on State

members of the Association, when making

wish to express thanks to John E Costello

First Trust Bank, 31/35 High Street, Belfast BT1
2AL
Offices of the Association

(past-president of the Law Society of Ireland),

I would like to thank all the directors and the

Brian Speers (past-president of the Law

Association’s Secretary, Geraldine Pearse,

Society of Northern Ireland), Ken Murphy

for their valued hard work, dedication and

Law Society of Northern Ireland, Law Society

(Director General of the LSI), Alan Hunter (Chief

assistance during the year.

House, 96 Victoria Street, Belfast BT1 3GN

Thomas A Menton, Chairman

Charity number: CHY892

Executive of the LSNI) and the personnel of
both Societies.

Law Society of Ireland, Blackhall Place, Dublin 7
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RECEIPTS AND PAYMENTS A/C FOR THE YEAR ENDED 30 NOV 2011
2011

2010

€

€

€
RECEIPTS
Subscriptions

374,368

379,314

Donations

165,108

164,299

39,390

21,167

Investment income
Bank interest
Currency gain
Repayment of grants

4,836

783

–

2,742

10,000

–		

593,702

568,305

		
PAYMENTS
Grants
Bank interest and charges
Administration expenses
Currency loss

743,528

710,847

773

640

37,510

37,613

166

-		

781,977

749,100

		
OPERATING DEFICIT FOR THE YEAR

(188,275)

(180,795)

(Loss)/profit on disposal of investments

(32,298)

244,733

Provision for write down of quoted investments

122,000

100,000

in prior periods no longer required			
		
(DEFICIT)/SURPLUS FOR THE YEAR

If you wish to advertise in The Writ please contact Karen
Irwin for rates, specification and copy deadlines at:
dcp strategic communication ltd,
Bamford House, 91-93 Saintfield Road, Belfast BT8 7HN
Tel: 028 9040 2296, Fax: 028 9040 2291
Email: karen@dcppr.co.uk

(98,573)

163,938

THE
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Is Strasbourg the last word?
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Obituary – Sir Oliver Napier 1935 – 2011
Sir Oliver Napier was born in Belfast on
11 July 1935. He spent part of his early
years in Ballycruttle, outside Downpatrick,
attending Ballycruttle Elementary School. He
was later educated at St Malachy’s College
Belfast, being the third generation of the
family to attend the School. He studied
Law at Queen’s University where he was
an enthusiastic member of the Debating
‘Literific’ Society and fought his first election
to the Student Representatives Council in his
second year.
Sir Oliver qualified as a solicitor in 1959 and
joined his father, James Napier, in practice.
Working alongside his father in Napier &
Sons, Oliver took great pride in being his own
advocate in the Bankruptcy Court, almost
always exercising his right of appearance.
He was generous with his time, not only to
clients but also to many other members of
the profession who sought his advice and
increasingly referred their clients to him for

Sir Oliver Napier

specialist advice in all areas of Insolvency,
Company and Tax Law. He was a Law
Society Lecturer and Examiner from 1965

sectarianism. In founding the principles

in 1988 to 1992. Sir Oliver was an elected

to 1971 and took considerable pleasure in

of the Alliance Party, Sir Oliver drew from

member of the Forum for Political Dialogue

lecturing generations of young lawyers at the

the principles that had attracted him to the

1986 to 1998 and was a member of the

Institute of Professional Legal Studies on the

legal profession; the quality of citizenship,

Alliance Party negotiating team for the Good

nuances and procedure of Company and

human dignity, the routing out of

Friday Agreement in 1998. Sir Oliver was

Insolvency Law.

sectarianism and injustice and the highest

also a visiting lecturer at Harvard University,

standards of democracy and respect for

the Kennedy School of Politics, University

Sir Oliver was the first solicitor to receive a

the Rule of Law. These were the principles

College, Los Angeles and University of

licensed Insolvency Practitioner’s Certificate,

that epitomised Sir Oliver Napier.

Mauritius. He was a passionate supporter of
integrated education in Northern Ireland and

Certificate Number 1. He was a member
of the National Council of the Society of

Sir Oliver attended the Darlington

Practitioners of Insolvency and a former

Conference in 1972 with his late colleagues

Regional Chairman of the Society. During

Basil Glass and Bob Cooper, insisting

Sir Oliver retired from practice in April

his tenure as Senior Partner, the firm’s

on power sharing and PR elections for

2000. He was described by his old friend,

name became synonymous with rescue

a devolved government in Northern

Alf McCreary, as a “charming and modest

recovery and in particular advice on personal

Ireland. Sir Oliver was a signatory to the

man with great integrity, with a generous

insolvency.

Sunningdale Agreement and became

spirit and a genuine interest in the wellbeing

Minister of Law Reform and a member of

of other people”. In recent years Sir Oliver

Sir Oliver was also a well known political

the Northern Ireland Executive in 1974.

suffered from poor health but faced this

figure being the founder member of the

He was elected a member of the Northern

considerable challenge with courage and

Alliance Party in 1970, shortly after the start

Ireland Convention in 1975, Belfast

dignity as well as a wry sense of humour.

of the troubles, where Sir Oliver sought to

City Council from 1977 – 1989 and the

Sir Oliver died in Belfast City Hospital on 2

build a moderate political force with appealed

Northern Ireland Assembly in 1986.

July 2011, within months of celebrating his

a board member of Lagan College.

50th wedding anniversary. His wife Briege,

to the voters on either side of the sectarian
divide. The Party grew from the New Ulster

In 1985 he was knighted for public service.

three sons and five daughters and 22

Movement, a pressure group that tried,

He was appointed Chair of the Standing

grandchildren survive him, his son Charles

as a political movement to support non-

Advisory Commission of Human Rights

having predeceased him.

Northern Ireland’s
Mediation Symposium 2012

CPD
Hours

Reviewing latest developments in Northern Ireland relating to mediation.

Legal-Island Training Centre, Antrim Wednesday 17th October 2012
The past year has witnessed some important developments for the professional mediator. This event
seeks to review these in the Northern Ireland context and update delegates on all the latest changes.
9:20am Welcome and Introduction
9:30am Mediation in Northern Ireland One Year On
A review of where are we now in terms of promoting mediation and mediation standards in
Northern Ireland.
10:00am Ireland’s Mediation Bill and Great Expectations
Learning from the consultation process and the drafting of the Bill. What can Ireland expect
when it becomes law? What are the lessons for NI?
10:45am Q&A and Panel Discussion
11:00am Refreshments and Networking
11:30am Mediation Settlements – Are they always Legally Binding?
This session considers the binding nature of mediation settlements. It advises you how best
to word settlements and tie up agreements that don’t rebound on you, the mediator. Special
reference will be made to settlements relating to the workplace.
12:15pm Mediation Ethical Conundrums
Exercises – a series of ethical dilemmas to help us understand where our professional
boundaries are or ought to be.

Why attend this event?
Attend this event and you will receive a
comprehensive update on the latest
developments relating to mediation in Northern
Ireland. You will also receive training on skills vital
to the effective performance of a mediator.
Who Should Attend?
This event will suit all qualified mediators or those
with an interest in mediation.
What are the learning outcomes?
By the end of this symposium you will:
• Be fully up-to-date on changes in Northern
Ireland over the past 12 months.
• Have a clear understanding of the Mediation Bill
in Ireland and any implications for Northern
Ireland.
• Understand how to draft water tight mediation
settlements.
• Be better appraised in terms of ethical issues
relating to the work of a mediator.

1:30pm Lunch and Close

Special
Solicitors
Rate

£97+VAT

Speakers include:
Brian Speers

For more information
or to book your place,
please visit

Managing Partner, CMG Solicitors

www.legal-island.com/events
or telephone 028 9446 3888

Andy Grossman

Karen Erwin

President, Mediators’ Institute of Ireland
Director of Conflict Innovation & Research Unit, CEDR
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Pro Bonos summer concert
Since it was founded just two years ago,

Judiciary and a broad church of colleagues

Moreover the Choir has received welcome

the Law Society Choir continues to go from

within the legal profession, all of which has

backing from our sponsors: the Law Society of

strength to strength with its recent summer

contributed to shaping the choir to what it is

Northern Ireland, the General Council of the Bar

concert in June 2012 at St George’s Church,

today. Indeed since its formation our numbers

of Northern Ireland, Lawlink (Law Searchers) NI,

High Street, Belfast.

have varied from 40 to 60 singers between the

Danny Boy Whiskey and Fraser Houses.

Summer and Christmas programmes.
The Writ caught up with the Choir’s Chairman,

Looking to the future the Choir hopes to

Joe Rice and asked him what had been the

It is gratifying that we have now discovered

contribute to the Service marking the opening

secret of the choir’s success and what does

that there is a rich seam of musical talent in

of the new legal term on 9 September 2012, in

the future hold:

the legal profession generally. Hopefully, we

St Malachy’s Church, Alfred Street, Belfast.

will quarry further and establish a Law Society
“As many members will be aware the Law

Orchestra in the near future.

Society Choir, (also called the Pro Bonos) was

Following that our focus will be very much on
our Christmas Concert which continues to be a

founded in May 2010, with our first public

In the meantime we have a number of

performance being the Christmas Carol Service

distinguished instrumentalists and vocal

in St George’s Church in December 2010.

soloists who excelled at our recent summer

The future looks very bright for the Law Society

favourite amongst members and their families.

concert. On its inaugural outing, our

Choir but we are always looking for new

Like any new endeavour there is always a

instrumental ensemble performed during the

singers and people with musical talent.

certain amount of trepidation. However, we

first half of that concert. During the second half,

have been very fortunate to have Michael

the choir sang its most musically challenging

I would encourage all to come along to our

Clendinning as our Musical Director, who has

piece to date - Vivaldi’s “Gloria”.

first rehearsal in the new term which will be

been instrumental, no pun intended, in wielding
the baton.

on Tuesday 18 September at 6.15pm in St
Two years on we have established ourselves

George’s Hall, High Street, Belfast.

as a credible and professional choir. We have
Since 2010 we have been overwhelmed by

been fortunate in our supportive Patrons:

the enthusiastic support from not only the

Lady Daphne Trimble, Judge John Curran and

solicitors’ profession but also from the Bar, the

Reverend Father Eugene O’Hagan.

The Pro Bonos in full voice

Why not come along!”
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INSTITUTE OF
PROFESSIONAL
LEGAL STUDIES

The Institute of Professional Legal Studies is offering
three Lectures.
The first entitled “Repossession Proceedings” will cover the steps which
can be taken before court proceedings, the revised pre-action protocol and the
practice and procedure involved in court proceedings.
The second entitled “Repossession Sales” will cover the practice and
procedure involved in sales by mortgagees in possession and receivers.

Repossession
Proceedings
& Sales and
Conveyancing
Issues

The third entitled “Conveyancing – Today’s Issues” will cover issues such as
auction sales, recent conveyancing case law, the adoption of roads and sewers
and issues with management companies.
Speaker:

Charles O’Neill LLB

When:

Monday 12 November, 19 November & 26 November 2012

Time:

6.00pm – 7.00pm

Venue:

Institute of Professional Legal Studies, 10 Lennoxvale, Belfast, BT9 5BY

Cost:

£40 per Lecture

Charles O’Neill is a solicitor who is currently a legal adviser with the Northern Ireland
Co-ownership Housing Association Ltd. He is the author of the textbook The Law of
Mortgages in Northern Ireland - published by SLS Legal Publications (NI) in May 2008.

1 CPD hour is awarded for attendance at each of these Lectures.
Booking form and cheques, made payable to QUEEN’S UNIVERSITY
BELFAST, should be sent to Mrs Joan Playfair, Institute of Professional
Legal Studies, 10 Lennoxvale, Belfast, BT9 5BY.
Closing date for applications:

Booking Form

Monday 5 November 2012

Repossession Proceedings & Sales and
Conveyancing Issues
Repossession Proceedings

Monday 12 November 2012 		

OR
Repossession Sales:

Please tick
appropriate
box/boxes

Monday 19 November 2012		

OR
Conveyancing – Today’s Issues

Monday 26 November 2012		

OR
All three Lectures

Name:		
Firm:		
Address:
				
Email Address: 				
Tel. No: 				

I enclose remittance of £
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United Nations Human Rights Protection
under threat
Chief

complicated. It has become excessively

showed how the ten bodies could be much

Commissioner

burdensome for governments, the monitoring

more coordinated without having to merge into

O’Flaherty of the

bodies themselves and the other key players

a single new institution (something that many

Northern Ireland

such as human rights commissions and other

oppose for a variety of reasons). We made

Human Rights

human rights organisations. For example,

many suggestions to improve the visibility and

Commission in this

governments complain that they have to

accessibility of the system for individuals. A

article considers

devote far too much time to drawing up their

lot of the ideas were either money-saving or

how UN human

reports. The members of the monitoring

cost-neutral. Some would require an injection

rights protections

bodies, all of whom are unpaid and serve on

of funds.

are under threat.

a voluntary basis, are stretched to the limits
in terms of their time and capacity. Few of

Nearly all of our recommendations were then

A main plank of the United Nations’ system

the very people that the system is meant to

taken up by the UN High Commissioner for

for the protection of human rights is in trouble.

protect - rights-holders across the world -

Human Rights, Navi Pillay, who published a

Representatives of Europe’s Human Rights

have ever even heard of it. A worrying number

major report on the topic a few weeks ago.

Commissions gathered in Belfast on 31 July to

of countries disregard or reject the findings

She presented that report to the UN General

work out their response.

that are directed to them. Worst of all, because

Assembly where the first reactions have been

it is at the root of many of the problems, the

mixed. Most governments (including the UK)

The UK is just one of 193 countries that report

system is chronically under-funded. The UN

were generally positive and supportive, albeit

regularly to the UN on their human rights

is expected to do it all on a pittance – with just

with some concerns about the request for

record by virtue of ratification or accession

a small fraction of what Europe devotes to its

more resources. Worryingly, a small number of

to the core UN human rights treaties. These

one human rights court in Strasbourg.

other countries were very critical and the effect

reports are considered by ten monitoring

of their suggestions would be to weaken the

bodies with expertise across all human rights

Repeated efforts over the past 30 years to sort

system and reduce its capacity to stand up

- from the rights of the child to the rights of

out the system’s problems have met only with

for the human rights of the most vulnerable of

persons with disabilities; from social rights

very partial success. Instead the situation has

rights-holders. What was very clear in that first

to cultural rights (I am a vice-chairperson

deteriorated to a point where many experts

round of debate at the UN was that in order

of the body that oversees civil and political

predict imminent crisis and collapse. It was

to get a good majority of countries to support

rights - the Human Rights Committee). These

for this reason that, in 2009, I got a series of

the reform proposals we need the various

bodies then adopt recommendations, on

meetings underway, known as “the Dublin

stakeholder groups to adopt strong supportive

the basis of the treaty provisions and that

Process” (because the first and final meetings

positions.

draw on international good practice, that are

took place there). We set out a road map for

intended to help governments to shape law

the sort of big-picture reforms that are needed.

and practice.

That is the reason for the Belfast meeting of
Human Rights Commissions. We gathered to

Events were organised internationally, involving

agree a clear common position, to endorse the

The system has done good work - probably

all the key stakeholders in the system, and

report by the High Commissioner and to re-

a lot better than was ever envisaged by its

hundreds of good ideas were debated. For

affirm the urgency of the situation. In so doing

inventors. It delivers expert analysis of a

instance, we proposed that the reporting to

we remind the member states of the UN that

country’s human rights situation and targets

all ten of the monitoring bodies be integrated

its human rights protection system is tottering

recommendations that are of great help to

and rationalised so that the work load for

and this may be not only our best but also our

policy makers. It also raises awareness of

everyone could be more predictable. We also

last opportunity to secure its future.

human rights across government departments
and galvanises civil society. Human rights
protection across the UK would be weaker
in its absence. Elsewhere in the world, the
system has saved lives and given hope to
countless victims of the most extreme forms of
violence and abuse.
The problem though is that over the years this
system has grown unwieldy and enormously
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Legal moves
A&L Goodbody has appointed Deirdre St John to the position of Solicitor,
Environmental & Planning.
In her new role Deirdre advises public and private sector clients on regulatory and
due diligence issues (non-contentious), defending proceedings and representing
clients in judicial reviews (contentious). She also advises clients on licensing
applications, appeals and the wider commercial aspects of bookmaking and
liquor licensing, including banks and insolvency practitioners on licensing issues
associated with their portfolios of distressed assets.
Deirdre has represented an array of clients, including waste management
companies, pharmaceuticals, food business operators, bookmakers, licensed
premises and catering groups. She was seconded to the arc21 Residual Waste
Treatment Project team for 12 months, where she liaised with arc21’s Project
Board, Steering Group, Joint Committee and constituent councils.
Deirdre is a member of the Law Society of Northern Ireland, the Law Society
of the Republic of Ireland and the Environment & Planning Law Association for
Northern Ireland.
Deirdre St John

Olympic Torch run for Limavady solicitor
Limavady solicitor, Peter Jack, became

As a tri-athlete, he has grown the sport

As well as being a torchbearer in Coleraine,

a torchbearer in the Olympic Torch Relay

enormously in the last three years in his

Peter also held the flame aloft on the

during its time in Northern Ireland during May

home town of Limavady (Northern Ireland)

Giant’s Causeway.

and June. His successful nomination read:

with the same dogged determination he

“Peter has taken part in ten Ironman races

uses to encourage all people of all shapes

between 1990-2009, has written a book

and sizes to take up some form of exercise.

about it and donated the £3,000 profit to

He followed Gavin Bate of the Moving

Rotary charities in 2011.

Mountains Charity to Everest base camp in
April 2011 to raise the profile of the Charity
amongst Rotary groups in Ireland. Peter
also acts as a volunteer in his own home
town for the local Volunteer Society.”

Peter Jack at the Giant’s Causeway with the Olympic Torch
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International Client Consultation Competition 2012
The 2012 Brown and Mosten International
Client Consultation Competition (ICCC) took
place in Dublin from 18 – 21 April, hosted by
the Law Society of Ireland. 23 teams from
throughout the world participated in the event.
Northern Ireland was represented by Julie-Ann
McCaffrey and Kevin Gallagher. Julie-Ann and
Kevin qualified for the International Competition
after competing against fellow trainees at the
Institute of Professional Legal Studies and
winning the National Finals held at the Law
Society in January against teams from the
University of Ulster Jordanstown, Queen’s
University Belfast and The Graduate School of
Professional Legal Education.
Julie-Ann and Kevin provided the following
account of their experiences at this year’s
ICCC:

Julie-Ann and Kevin with their semi-final opponents; team New Zealand and team India.

“Admittedly, we were somewhat disappointed
when we realised that the ICCC was being
hosted by the Law Society of Ireland in Dublin.
Previous teams representing Northern Ireland
had travelled to exotic countries such as India
and Hong Kong for the finals whilst we took
a two-hour train journey to Dublin. However,
we felt privileged to have made it to the finals
and were determined to make the most of the
experience.
Prior to the finals, our Coach and member
of staff at IPLS, Mary Traynor, assisted our
preparations for the competition. We also
received guidance from the Director, Anne
Fenton and advice from previous winners
Conor Houston and Niall Hargan. The topic
of the competition this year was ‘Employers
and Employees’ and solicitors from our
Employment Departments, Cleaver Fulton
Rankin (Julie-Ann) and Worthingtons (Kevin),
provided helpful advice.
The four day competition was action packed.
The first day we attended a Master Class
on ‘Dealing with Vulnerable Clients. In the
evening there was a Welcome Reception and
the draw for the Competition, following which
the Law Society hosted a Céilí which gave
us the perfect opportunity to meet the other
competitors and coaches and of course to
show off our Irish dancing skills (or lack of)!

During each stage of the competition we had

were split into three groups with the highest

to interview a client in front of a panel of three

scoring team from each group advancing

judges. Round One of the competition began

to the final. We were grouped with New

on Thursday morning. Our client was an

Zealand and India, who were both formidable

employer who had an issue with a pregnant

opponents.

employee. Although our interview had not
been perfect, we received positive feedback

We had little time to worry about the

from the judges.

Competition that evening as the cultural night
took place. This was the opportunity for each

Following Round One we were treated to a

team to give a performance reflecting their

walking tour of Dublin that afternoon and a

culture to the other delegations. We were

meal with the other competitors and of course,

treated to a wealth of talent on stage which

inevitably, a few drinks in Temple Bar.

varied from Cambodian coconut dancing,
to being taught Salsa dancing by the Puerto

Round Two took place on Friday - our client

Ricans, to participating in a carnival by the

was a teacher who had been threatened

Dutch! We made and presented a video of

with disciplinary action for teaching theories

highlights of NI culture and Julie-Ann got the

contrary to the school curriculum and who

crowd clapping to an Air and Reel on the tin-

sought advice on a potentially inappropriate

whistle.

relationship with a pupil.
On Saturday we took part in the semi-final.
Before the evening entertainment commenced,

This time our client had been suffering from

the semi-finalists were announced. We were

harassment in the workplace and had stolen

delighted to have been allocated joint second

money from the company she worked for in

out of the 23 teams. The eight other semi-

retaliation. Although this was a more complex

finalists were from New Zealand, Cambodia,

issue, we had good rapport with our client and

Scotland, India, Germany, Nigeria, Canada and

provided informative advice.

China. We were informed we were to compete
against New Zealand and India in our semi-

Once each team had completed their

final on Saturday morning. The semi-finalists

semi-final, the finalists were announced.

Journal of the LSNI

Summer 2012

Unfortunately we did not win a place in the

paces by the New Zealand winners when he

whom we hope to remain in contact with for

final – New Zealand scored highest in our

took part in an unforgettable performance of

many years to come.

group. They went on to deservedly win the

the Hakka!

competition overall with Germany and China
coming joint second.

We are very grateful to the Law Society
Of course all good times come to an end

for its support and to the support of our

but without a doubt the Competition was a

respective firms Cleaver Fulton Rankin and

The Awards dinner was held in the Guinness

valuable experience for us both. The Law

Worthingtons.”

Storehouse. An amazing four days culminated

Society of Ireland did a fantastic job hosting

in a terrific night where we learned how to pull

the Competition and we learned invaluable

a proper pint of Guinness, received gifts from

new skills. Even more importantly, we met

Julie-Ann McCaffrey and Kevin Gallagher,

the other teams and Kevin was put through his

some wonderful people from all over the world

Solicitor Trainees.

TO LET
PRESTIGIOUS RIVERFRONT OFFICE SUITE
(OPPOSITE LAGANSIDE LAW COURTS)
NO. 1 LANYON QUAY, BELFAST c.144m2 (1,553 ft2)

•	
Exclusive development overlooking the River Lagan, adjacent to
Belfast Waterfront Hall and opposite Laganside Law Courts.
•	
Comprises first floor suite finished to a high
specification throughout.
		
•	
Nearby occupiers include British Telecom, Pricewaterhouse
Coopers, FGS McClure Watters Accountants and Abbey National.
•	
Basement car parking is available at an additional Licence Fee.
• Rent/lease terms negotiable.

For further information contact
Michael Fitzell
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Review of Privacy and Libel Law –
the Clash with Press Freedom
There has probably

Libel laws are widely discussed in the book

In “Who Guards the Guardians?” the author does

never been a time

particularly in the context of a comparison

not “pull any punches” as far as regulation of the

in our history when

with the position in the USA. Quoting the

press is concerned. He supports the view that

there has been

adage “The Libel Courts are not for widows

the Press Complaints Commission is a largely

greater scrutiny of

and orphans”, the author highlights the

toothless organisation and argues for some form

the media in the UK.

unpredictability of litigation for libel and the

of independent or semi-independent regulation

We are all aware

burden placed upon lawyers to this litigation

discussing in some detail the proposals suggested by

of the widespread

advising clients in relation to what can be very

Martin Moore and Hugh Tomlinson QC as well as the

publicity surrounding

significant financial exposure in an extremely

recently established Press Council in Ireland.

Wikileaks and more

unpredictable environment. Decisions

prominently the

have to be taken quickly with the financial

Intellectual property and other rights are discussed

phone hacking scandal which has led to the

consequences unravelling at each twist and

in the context of the developing desire on the part

ongoing Leveson Inquiry. These issues are

turn. Legal Aid is not available for defamation

of individual to protect not only their reputations and

the backdrop to Paul Tweed’s book which

actions and there is no automatic recovery of

private lives but also their commercial brands.

provides an interesting, authoritative and often

after the event insurance premiums.

controversial review of the laws of libel and

The topical subject of super injunctions is considered.

privacy in the UK, contrasting the different

The author expresses concern that the “publish

Paul Tweed argues that whilst many find it offensive

approaches in other jurisdictions, notably the

and be damned” approach in the USA,

that a celebrity footballer should be able to use his

USA.

protected by the First Amendment and more

financial wealth to suppress stories of an affair from

recently The Speech Act, may permeate into

not only the public at large but also his wife and

The book is of obvious interest to me as a

UK laws given the clamour for reform brought

family, there are an equal number of deserving cases

Media Lawyer but because the book has been

about, in part, by the number of high-profile

where the injunction offers the last line of defence.

written from a practical perspective and in an

celebrities such as Arnold Schwarzenegger,

He attacks the clamour for parliamentary intervention

entirely accessible style, it is a book as much for

Jennifer Lopez, Tiger Woods and Brad Pitt

into claims of inappropriate interference by the

the layman with an interest in this area as the

bringing claims for defamation in the UK where

judiciary in this area.

legal professional.

laws are more favourable, provided they have
a reputation in the jurisdiction. He expresses

Regardless of on what side of the fence one sits

As far as privacy is concerned, the author

alarm at the number of ISP (Internet Service

in the debate between protecting the private lives

discusses the still developing law of privacy in

Providers) based in the so-called safe haven

of individuals and the freedom of the press, Paul

the UK with an in-depth analysis of, inter alia,

of the USA given the extent of material now

Tweed’s concluding statement that:-

the Naomi Campbell and Max Mosley cases.

published on the internet.

There is no law of privacy as such in the UK.

“It would be sad indeed if the broadsheets in

Although Article 8 of the European Convention

Paul Tweed is an unashamed advocate of

particular were consigned to the historical archives

of Human Rights provides general protection to

reform in the area. Indeed at one stage he

because their reputation as a bastion of truth and

the individual, its interpretation and application

opines that draconian as the law is in the USA

credibility had gradually eroded, allowing the internet

is still very much at the development stage

there is at least certainty. His analysis of the

news providers to take their place” will strike a chord

as more and more contentious “test” cases

position in other European countries, notably

with all.

are brought before the Courts. Paul Tweed

Italy and France, is particularly enlightening

highlights the confusion between what the

as their developed laws of privacy have made

As a Media Lawyer, I welcome the publication of

public is interested in and what is in the public

the defamation suit virtually redundant. He

this book. It is an up-to-date valuable resource for

interest. In the context of clarification of the law

summarises the principles addressed by the

lawyers but is also a compelling read for anyone with

and indeed reform he states:

Draft Defamation Bill 2011 where issues such

an interest in this area of the law.

as accessibility, reducing costs and embracing
“Needless to say clarification of the law is

cultural change in the area are considered.

Paul McDonnell is a Partner in McKinty and
Wright Solicitors, Belfast. He is head of the

genuinely and desperately required in order that
all parties know where they stand before the

Paul Tweed is a proponent of arbitration,

Media Law Department and is a member of the

privacy horse has bolted as once the damage

mediation and argues for judicial intervention

Society of Editors in the UK.

has been done, it is difficult to see how financial

and encouragement in this area to secure an

compensation can right the wrong in terms of

alternative to costly and lengthy litigation.

privacy breach”.

Published by Bloomsbury Professional.
Price £19.99
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Lord Brian Kerr, Queen’s University Graduate
of the Year

Lord Brian Kerr
Lord Brian Kerr, Justice of the UK Supreme

The Awards aim to recognise excellence,

new Supreme Court of the United Kingdom.

Court and former Lord Chief Justice of

achievement or service by Queen’s alumni

As Supreme Court Justice, Lord Kerr has

Northern Ireland, was this year’s Queen’s

and students, either to the University or to the

officiated in several high profile cases. In

University Graduate of the Year.

wider community. The student winner receives

recent weeks, along with his colleagues, he

a trophy and £500 and the graduate winner

has been deliberating on the extradition case

also receives a trophy.

of Wikileaks founder Julian Assange.

the legal profession in Northern Ireland, and to

Lord Kerr graduated from Queen’s in 1969

Alongside his illustrious legal career, Lord Kerr

student life at Queen’s.

before embarking on a distinguished legal

has made an ongoing contribution to life at

career which saw him appointed a Judge

Queen’s. He is a regular attendee and speaker

Also honoured at the ceremony was

of the High Court and knighted in 1993. He

at events at the University’s School of Law

Toomebridge student, Owen McMeel, who

was in charge of judicial review in Northern

and the Institute of Professional Legal Studies,

received the University’s coveted Student of

Ireland from 1995, sat as an ad hoc judge

sharing his wealth of knowledge and expertise

the Year Award.

in the European Court of Human Rights and

with a new generation of legal minds.

Lord Kerr received the award in recognition of
his outstanding contribution to public life, to

Strasbourg and travelled extensively in the
The Graduate and Student of the Year

United States as an Eisenhower Exchange

The University marked his contribution to

Awards, now in their 12th year, were

Fellow in 1999, studying the administration of

public life in 2009 with the conferment of an

launched in 1999 by the Queen’s Graduates’

justice and court practice in America.

honorary degree, and the Graduate of the Year
Award was further recognition of his important

Association and the University’s Development
and Alumni Relations Office, with the support

He served as Lord Chief Justice of Northern

role in the legal wellbeing of the people of

of First Trust Bank.

Ireland from 2004 until 2009, when he

Northern Ireland, and further afield, and to

became one of the inaugural Justices of the

student life at Queen’s.
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Belfast solicitors on course to raise £10K for charity
Following the huge success of The Irish Open

provided the necessary resources to promote

Action Cancer’s Kerry Anderson commented:

at Royal Portrush, Northern Ireland’s continuing

and manage the ambitious project to ensure

“We would like to thank McCann and McCann

golden era of golf has seen Belfast Solicitors

that every penny raised went to the charity.

and Hanna Fine Art for their dedication to

McCann and McCann hand over a cheque for
£10,000 to local charity Action Cancer.

Northern Ireland’s leading local cancer charity,
Paul Moylan of McCann and McCann said:

Action Cancer. This fundraising initiative has

“We are pleased to have been involved in this

been a phenomenal success and £10,000

The sum was raised from an exclusive draw -

challenging fundraiser and we are delighted to

equates to 125 breast screenings being

co-sponsored by Hanna Fine Art - for a limited

have achieved our target of raising £10,000 for

offered, or almost 300 male MOT health

edition print of Belfast artist Colm Campbell’s

Action Cancer in such a short period of time.

checks.”

iconic sporting caricature, Golfing Giants.
“I would like to thank friends, clients and other

Paul Hanna added: “We are delighted to

The world famous print features Rory McIlroy,

business colleagues for their support in raising

continue our longstanding partnership

Darren Clarke and Graeme McDowell teeing

funds for such a worthy cause, which is all the

with Action Cancer and the sum raised is

off from The Giant’s Causeway and is hand-

more remarkable given the current economic

a testimony to the renowned generosity of

signed by all three golfers.

conditions.”

Northern Ireland people whilst the demand
for the print reflects the massive respect

The print - widely accepted as one of the most

The limited edition draw was open to only

and admiration they have for our three Open

sought-after golfing collectables and items

100 entrants who each paid £100 for a

Champions.

of sporting memorabilia - was on display in

chance to win the much-coveted print and

The European Tour’s hospitality suite at Royal

the charity marked the event by issuing a

“I would also like to thank our co-sponsors

Portrush throughout The Irish Open.

special personalised Certificate of Appreciation

McCann and McCann Solicitors for all their

to every entrant for “making an outstanding

efforts in making this unique fundraiser such a

contribution to the work of Action Cancer”.

spectacular success.”

McCann and McCann and Hanna Fine Art not
only financially sponsored the draw but also

From left: Paul Moylan of McCann and McCann and Paul Hanna of Hanna Fine Art present a cheque for £10,000 to Kerry Anderson of Action
Cancer. The funds raised will support Action Cancer’s breast screening service and male MOT health checks.
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Best interests of children and immigration decisions
Scope and application of Section 55
Jonathan

is an applicant already in the UK; or a child is

Simpson,

in the UK and an adult applicant, such as a

apprentice

parent, is abroad and seeking to enter the UK

solicitor at Law

to join a child.

Centre (NI),
considers the

In respect of children overseas, Entry

implications of

Clearance Officers must, “adhere to the spirit

recent legislation

of the duty and make enquiries when they

on the rights of

have reason to suspect that a child may

children subject

be in need of protection or safeguarding,

to immigration

or presents welfare needs that require

control.

attention.”3

Introduction

In T (s.55 BCIA 2009 – entry clearance)
Jamaica [2011]4, the tribunal held that s.55

In November 2008, the UK ended its

will not apply where a child is seeking to enter

immigration reservation of Art 3(1) of the

the UK. Nevertheless, the tribunal also stated

United Nations Convention on the Rights of

that;

the Child 1989 (UNCRC).1 The subsequent
introduction of Section 55 of the Borders,

“…where there are reasons to believe

Immigration & Citizenship Act in 2009 has

that a child’s welfare may be jeopardised

placed a statutory duty on the Secretary

by exclusion from the United Kingdom,

of State to have regard to, “the need to

the considerations of Article 8 ECHR, the

safeguard and promote the welfare of children

“exclusion undesirable” provisions of the

who are in the United Kingdom” when making

Immigration Rules and the extra statutory

immigration decisions.

guidance to Entry Clearance Officers to
apply the spirit of the statutory guidance in

The legal landscape in respect of how the

certain circumstances should all be taken into

rights of children subject to immigration

account by the ECO at first instance and the

control are protected has radically altered as

judge on appeal.”

a result. This article explores the scope and
application of the duty to consider ‘a child’s

It therefore appears clear that even in

best interests’ in the context of immigration

the absence of a strict statutory duty,

decisions.

consideration of the child’s best interests
cannot be ignored.

Although Section 55 (s.55) does not
specifically mention best interests, the inter-

Section 55 also states that the duty is on

relationship between the UNCRC and s.55

the Secretary of State to consider the child’s

is apparent from the UK Border Agency

best interests. However, the Court of Appeal5

(UKBA) statutory guidance, ‘Every Child

has held that tribunals are also required

Matters – Change for Children’ which states

to consider the s.55 duty even where the

that, in accordance with the UNCRC, “...the

Secretary of State was not bound at the time

best interests of the child will be a primary

of the initial decision or where the duty was

consideration...” 2

not considered. In cases where the duty was
not considered in AJ (India) v SSHD [2011] the

When does the duty apply?

court held that, “the absence of a reference to
section 55(1) is not fatal to a decision. What

S.55 states that the duty applies to children

matters is the substance of the attention given

who are in the UK - for example where a child

to the “overall wellbeing”...of the child.”6

What is the duty? - primary
consideration
Prior to the introduction of s.55, the UKBA,
courts and tribunals considered the child’s
interests as part of an overall balancing
exercise in an assessment of proportionality
under Article 8 of the ECHR7. Much of
the case law in respect of the scope and
application of s.55 has developed in the
context of Article 8 appeals. This can be seen
for example in the recent landmark case of ZH
(Tanzania) v SSHD [2011]8.
In that case, Lady Hale, giving the leading
judgment, considers s.55 and international
obligations under Art 3 of the UNCRC. She
states that both the Secretary of State and
the tribunal have a pro-active duty to address
the best interests of the child in decisions9
and fundamentally holds that the principle is a
‘primary consideration’.10
In addressing how the principles fit in with a
proportionality assessment under Article 8,
Lady Hale makes it clear at paragraph 33 that
not only are a child’s best interests a primary
consideration, they must be considered first.
Only following assessment of best interests
can factors that might outweigh them be
considered, such as, “the need to maintain
firm and fair immigration control”.
Lord Kerr emphatically states at paragraph
46 that;
“Where the best interests of the child clearly
favour a certain course, that course should
be followed unless countervailing reasons of
considerable force displace them”
Subsequent case law11 confirms a two step
approach; firstly identifying what the best
interests of the child are and then secondly
assessing them in the context of the particular
family circumstances, as well as the legitimate
aim being pursued, whether that is the
need to maintain immigration control or the
prevention of crime and disorder.
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The courts have yet to explicitly consider

optimum life chances and to enter adulthood

whether s.55 or indeed Art 3 of the UNCRC

successfully.”16

can be directly relied upon as stand-alone
rights (outside of an Article 8 proportionality

It is worth noting that, following ZH, the

assessment). Arguably this could enhance

nationality of a child is recognised as an

the rights of all children under the UK’s

important factor but not a ‘trump card’.

jurisdiction, in particular for those abroad

The rationale being that while a British child

who could rely on a stronger Art 3 duty.12

would be deprived “of her country of origin
and the protection and support that she has

Identifying the best interests of the

acquired socially, culturally and medically”

child

and also suffer “linguistic disruption and
loss of educational opportunities”, for a

In ZH the court refrains from defining exactly

non-British child deportation may be of less

what ‘best interests’ means, however Lady

significance.17

Hale refers approvingly to the UNHCR
Guidelines on Determining the Best Interests

Evidence to be assessed

of the Child (May 2008) which states at
paragraph 1.1., “The term ‘best interests’

In seeking to develop a thorough picture of

broadly describes the well-being of a child.. .”

a child’s interests, case law has provided
guidance on a number of important evidential

In both ZH and the case of R (on the

considerations.

application of Tinizaray) v SSHD [2011],13
the judges note that the concept of having

Strikingly, in Tinizaray, on the subject

regard to a child’s best interests is not a

of evidence to be considered the judge

new one to the courts. Tinizaray in particular

remarks on the “...paucity of the information

refers to section 1 of the Children Act 1989

supplied...”18

which sets out a statutory checklist of
what should be taken into account when

In cases where evidence is lacking or

assessing the welfare of a child.

unbalanced, the judge contends that it is
the decision maker’s duty to actively seek

In Northern Ireland the principle is firmly

out further evidence. In this case, the judge

established within the Family Division of

outlines in detail the evidence that should have

the High Court under the Children (NI)

been considered, including information about

Order 1995 which states that “the child’s

the child’s life in the UK, family relationships,

welfare shall be the court’s paramount

educational history, social network and

consideration.”14

potential future development should the child
remain in the UK. This evidence should be

The s.55 guidance refers to guidance issued

compared with what the child’s life would be

under section 11 of the Children Act 200415

like if forced to leave the UK.

and provides clarification on the concept
of the need to safeguard and promote the

The judge remarked, “All this information was

welfare of children. In Tinizaray, the judge

required to enable a balanced view to be

comments on this and summarises the duty

formed as to what was in her best interests”

Conclusion
The best interests of the child have
become, at a remarkable pace, an
essential consideration within the context of
immigration decisions. Rapidly developing
case law has demonstrated a willingness by
the courts to interpret this principle widely.
Many questions are, however, still to be
answered in respect of the scope and
application of consideration of a ‘child’s
best interests’. Section 55 places a duty far
beyond the ordinary on UKBA to actively
seek out further evidence through a range
of mechanisms in order to properly assess a
child’s best interests. The scope of the duty
also has implications for the approach to be
taken when appeal rights exist. In particular,
practitioners should ensure that as far as
possible comprehensive and wide ranging
evidence is adduced.
Another question is how immigration tribunals
will give due weight to the views of the child,
particularly when the child is overseas.
Practically, how does the tribunal hear the
views of such children (for example video link,
witness statements) and afford appropriate
weight to these views?
In addition, as case law develops, will s.55 or
Art 3 UNCRC emerge as rights that can be
relied upon directly? And would it make any
difference, in particular for those children who
are overseas?
On appeals arising from immigration
decisions and regardless of where the child
is, representatives should seek to rely on s.55
or the ‘spirit of the duty’ under the guidance
alongside Art 3 of the UNCRC.

as the need to:
Article 12 of the UNCRC is referred to in both

Article 3(1) states that, “In all actions concerning

1	

“...prevent impairment of their development

ZH and Tinizaray. This provision places a duty

including their physical, intellectual,

on states to give due weight to the views of

private social welfare institutions, courts of law,

emotional, social and behavioural

the child and a right for the child to be heard

administrative authorities or legislative bodies,

development, to ensure that they are

in judicial or administrative proceedings in all

the best interest of the child shall be a primary

growing up in circumstances consistent

matters affecting them. Both decisions hold

with the provision of safe and effective
care and so as to enable them to have

children, whether undertaken by public or

consideration.”
2

that an effective mechanism must be in place

Page 15, para 2.7

3

to hear the child’s opinion.19

At paragraphs 2.34-2.36

4

[2011] UKUT 00483 (IAC)
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DS (Afghanistan) v Secretary of State for the Home

5	

Department (SSHD) [2011] EWCA Civ 305 at
paragraph 71 and AJ (India) v SSHD [2011] EWCA
Civ 1191 at paragraph 24
6

Train with Law Centre (NI)
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For example Huang v SSHD [2007] UKHL 11 and
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1191 at paragraph 43
For further discussion see Syd Bolton, ‘Best

12	

Interests’: safeguarding and promoting the welfare
of children in immigration law and practice, ILPA,
2011 at pages 30-31
[2011] EWHC 1850

14

Art 3(1)

15

At paragraph 1.4, page 6

16

At paragraph 16

17

R (on the application of Tinizaray) v SSHD [2011]

Starts 9 October – Derry

Tribunal Representation – 6 days

EWHC 1850 at para 13
At paragraph 24

19

At paragraphs 34 & 37

Advert:Layout 1

8/8/12

8 October – Belfast

Welfare Rights Adviser Programme – 8 days

13

18

Redundancy, Lay Off and Employer Insolvency

Starts 25 October - Derry
All our courses carry CPD hours for solicitors, barristers and CAB advisers.
For more details, visit the training section of our website: http://www.lawcentreni.
org/training/training.html or contact noreen.hyndman@lawcentreniwest.org,
028 7126 2433.

11:59

Page 1

Leaving a Legacy
Please consider CONTACT when
advising your clients about leaving a
Legacy to charity or making a gift.
Contact was established in 1977 in
response to a growing recognition that
people have complex and diverse
emotional and mental health needs which
are not always met in existing support
structures. We offer:
• Lifeline Crisis Response Counselling
Service, which provides a referral route
for people in crisis or despair into free,
For further information on
our work contact:
1st Floor Lanyon Building,
North Derby Street,
Belfast BT15 3HL.

TEL: 028 9074 4499
WEB: contactni.com

immediate face to face counselling
throughout the region.
• Confidential community based
counselling for people of all ages.
• Further Education, Colleges and
Schools based counselling
• Specialist counselling offering support
for minority groups.
For anyone in distress or despair
Lifeline - 24/7
Freephone Helpline

TEL: 0808 808 8000
WEB: lifelinehelpline.info
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Public Interest Litigation Conference discusses impact
of International Human Rights Law at local level
The Public Interest Litigation Support Project

of which the UK is a signatory, but not

We are very grateful to the guest speakers

(PILS) seeks to advance human rights and

integrated into domestic law by legislation –

for sharing their expertise in this field. The

equality in Northern Ireland through the use

can potentially play a role in domestic legal

conference also benefited from contributions

of and support for public interest litigation. It

proceedings.

from the attendees, both during question and

works closely with a similar project in Ireland,

answer sessions and during the breakout
Michael Lynn BL, Barrister-at-Law in

sessions. Many of those present took

the Republic of Ireland, set out the Irish

the time to provide detailed feedback on

The conference took place on 7 June 2012

experience of using international standards

comment forms, with such feedback being

at the Holiday Inn, Belfast and was entitled

beyond the ECHR. At the beginning of his

overwhelmingly positive in nature. In particular,

“Using International Standards beyond the

presentation he discussed how international

many participants found the comparison

European Convention on Human Rights”.

instruments can assist the courts when

between the differing positions in the two

It was attended by more than 100 people,

interpreting Irish constitutional rights. He

jurisdictions to be very useful. We hope that

drawn from across the legal and non-

focused on two particular international

those who attended will use the strategies

governmental sectors in both Northern Ireland

instruments, namely the Charter of

discussed and knowledge gained to refer

and the Republic of Ireland.

Fundamental Rights of the European Union

to international human rights and equality

and the UN Convention on the Rights of

instruments when seeking to safeguard and

The conference sought to demonstrate

Persons with Disabilities. Michael analysed

advance the rights of the vulnerable and

how international standards and treaties

specific cases at Irish and European levels

disadvantaged.

could be used to protect disadvantaged

when these instruments were referred to, or

or marginalised people in each jurisdiction.

relied upon by the courts when reaching their

If you would like to know more about

It also sought to outline to attendees the

decisions.

the work of the PILS Project, please

the Public Interest Litigation Alliance (PILA).

approach of the courts to arguments referring
to international law.

go to our website - www.pilsni.org. For
Michael Farrell, Senior Solicitor with the Free

those who were unable to attend the

Legal Advice Centres in Ireland (FLAC), then

conference, you can also find copies of

In the opening addresses, Paul Mageean,

addressed the audience on the topic of

the presentations given by the speakers

Chair of the Board to the PILS Project,

international rights and their applicability in a

on our website.

discussed briefly some of the cases where

domestic law context. He placed particular

the intervention of PILS has led to very

emphasis on conventions drafted by the

positive outcomes, affecting large sections

Council of Europe, such as the European

of the community in Northern Ireland. Larry

Social Charter and the Convention on the

Donnelly, Manager of PILA, also addressed

Prevention of Torture. Michael talked about

the audience, outlining to the conference what

how participation in the consultation and

PILA does to fulfil its aims and objectives,

periodical review processes carried out

namely using public interest litigation for the

by these bodies can exert pressure on

benefit of marginalised and disadvantaged

governments to implement reform in a given

people in Ireland.

area, such as the treatment of refugees. He
also looked at the UN treaties and the role of

Main speakers

international rapporteurs and commissioners,

Professor Gordon Anthony of Queen’s

responsible for ensuring compliance with

University Belfast, gave a fascinating talk

these treaties.

on experiences of using international law
in Northern Ireland Courts. In the course of

Breakout sessions

his presentation, he concentrated on ten

In the afternoon, the delegates attended

key points regarding the stance adopted

one of three breakout sessions. These

by Northern Ireland Courts when dealing

sessions enabled attendees to flesh out and

with arguments based upon international

debate practical ideas from the morning

law and treaties. He also analysed the key

presentations. The chairs and speakers

points of the leading cases in this particular

in each session were drawn from private

field. Professor Anthony discussed how

practice and academic fields and included a

Chairman of the PILS Board, Paul Mageean,

unincorporated treaties - those treaties

judge of the Circuit Court of Ireland

addresses the conference.
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The Supreme Court comes to Belfast
Gathering at Queen’s University Belfast were
from left: The Right Hon Sir Declan Morgan,
Lord Chief Justice of Northern Ireland and
Supreme Court Judges The Right Hon the
Lord Wilson of Culworth, The Right Hon the
Lord Kerr of Tonaghmore, The Right Hon the
Lord Clarke of Stone-cum-Ebony, The Right
Hon Lord Dyson, Queen’s Vice-Chancellor
Professor Sir Peter Gregson and Miriam Dudley,
Programme Director, SLS Legal Publications NI.
The judges from the highest Court in the United
Kingdom were at Queen’s for an event for
the legal profession organised by SLS Legal
Publications NI, the only regular publisher on
Northern Ireland law. Never before in Northern
Ireland have four members of the Supreme
Court appeared together at an event.
Photo by Paul McErlane Photography

University of Ulster Chancellor’s Lecture
The Committee of NIYSA was honoured to

peace walls. He also stated that the actions of

The NIYSA was particularly humbled by the

have been asked to attend the recent sixth

a minority of dissidents would never succeed in

personal introduction to the Taoiseach afforded

Chancellor’s Lecture in the University of Ulster

returning violence to Northern Ireland. Mr Kenny

by Professor Moloney.

at the invitation of Professor Emeritus Denis

also reiterated his call for a full public inquiry into

Moloney. It was an invitation we did not hesitate

the murder of Belfast solicitor, Pat Finucane in

We are continually indebted to the opportunities

to take up.

1989 and paid tribute to his widow, Geraldine.

afforded to NIYSA members by those such

‘Looking forward’ and ‘co-operation’ were

as Professor Moloney. The encouragement,

With Taoiseach Enda Kenny TD leading the way,

standout themes in the Taoiseach’s address that

engagement and energy of the younger

it was an evening with an impressive who’s who

enraptured his audience.

members of the legal profession cannot be

of distinguished guests from the judiciary, legal
world, members of the Assembly and beyond.

underestimated and in this regard the Taoiseach
The evening concluded with an opportunity for

is an example to us all.

those present to interact and discuss the lecture.
The Taoiseach’s lecture, entitled ‘Peace and

The Taoiseach circulated amongst guests having

Lorraine Keown

Prosperity – continuing the journey’, was

a word for everyone he encountered. Common

NIYSA Treasurer

inspirational in light of the current European

ground could be found with one and all.

EYBA Vice-President

climate. Positivity exuded every pore and
captured the attention of his audience young
and old. Mr Kenny expressed the need to ensure
young people can stay on the island through the
growth of our economy at home; creating jobs
for people so they don’t have to look elsewhere.
Acknowledging the need to improve crosscommunity trust, the Taoiseach indicated that his
measure of progress would be in the absence of
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NIYSA Update
Young Leaders’ NI Conference

The NIYSA together with

The aim of the event was to encourage and
inspire the leaders of tomorrow across industry
and the professional services in Northern Ireland
– through education, sharing ideas and creating

the Young Chartered

personal development opportunities.

Accountants of Ireland,

More than 250 young solicitors, accountants,

the Junior Chambers

business and industry leaders attended the

International (JCI) Belfast

David Meade and Gerald Ratner.

and the Young Institute of

afternoon conference with keynote speakers

David Meade was extremely entertaining

Directors (IoD) came together

and interactive in discussing the psychology

to host the first ever Young

of leadership and success. Delegates then

Leader Conference which

discussions. Panelists included:

took place at Riddell Hall,

Nigel Robbins

UTV

Professor Deirdre
Heenan

University of Ulster

Brigid Napier

Napiers Solicitors

Peter Allen

Deloitte

Una Rodden

Sugahfix		

Kevin Houston

Houston Solutions

The Herbert Smith Young Leader of the

Joanne Stuart

IoD

Year Award most deservedly went to Maria

Katy Best		

Belfast City Airport

Glover from Napier Solicitors – a wonderful

Queen’s University Belfast.

had the opportunity to attend two panel

Herbert Smith Young Leader of the Year –
Maria Glover (centre) with Gerald Ratner
and a representative of Herbert Smith.

achievement!
The event closed with remarks from Gerald
Ratner who discussed his transformation from

It was a most inspiring day and an opportunity

owing his bank £1billion to now running the

to network with the leaders of tomorrow. The

successful GeraldOnline. His message - times

NIYSA were proud to have been part of initiating

are tough but with determination, hard work

this project and we look forward to future joint

and vision anything is possible!

events under the banner ‘Young Leader NI’.

NIYSA Committee with David Meade (third right).
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European Young Bar Association
(EYBA) AGM, Oslo
The NIYSA Committee attended Oslo for the
AGM of the European Young Bar Association
(EYBA) of which we have been keen and active
members for many years. It was a very special
weekend in Oslo as Aung Sang Sui Kyi was in
the city to accept her Nobel Peace Prize.
The conference was held at the Arntzen de
Besche law firm and provided an insight into the
legal community in Oslo. We were privileged to
be given a tour of the Norwegian Parliament and
the Supreme Court of Norway where we had the

NIYSA Committee members in the Chamber of the Norwegian Parliament

honour of spending an afternoon with one of the
The AGM of the EYBA was held at the

achievement by Lorraine. It demonstrates that

Norwegian Law Society and it was a great day

Northern Ireland can play a central, leading role in

The weekend provided an opportunity to

in the life of the NIYSA with our own Lorraine

international legal associations and strengthens

build new relationships with young lawyers

Keown being elected President of the EYBA,

the relationship that the NIYSA has with young

from across Europe and we were treated to

the first lawyer ever to do so from Northern

lawyers across Europe. The NIYSA wish Lorraine

a wonderful cruise around the stunning Oslo

Ireland. It was a unanimous decision of the

every success in her role as President and have

Fjords and dinner in a traditional Lavuu.

member Bar Associations and was a huge

no doubt she will be a great leader for the EYBA.

Justices of the Norwegian Supreme Court.

Onward and Upwards!
The theme for the NIYSA 2011-12 was
“engagement” and we have been building
relationships and interacting with business and
civic society, the legal profession both in Northern
Ireland and internationally and with our members.
In addition, we have engaged with community
groups, charities and the voluntary sector.
To celebrate our year, we organised a
summer party for our members together with
distinguished guests at the Ulster Museum.
The NIYSA were honoured that Bill Robinson,

NIYSA Committee with Bill Robinson, President of ABA, Lord Chief Justice Sir Declan Morgan
& His Honour Judge Burgess

President of the American Bar Association and
his wife Joan, were able to travel from the US

the Belfast Solicitors’ Association, Stephen

It was a wonderful evening and I would like to

to attend our event. We were delighted to have

Gilmore, Chairman of the Young Bar, James

sincerely thank the Committee of the NIYSA

as our guests the Lord Chief Justice and Lady

Woods, Chair of the Young Chartered

for all its hard work, dedication and energy in

Morgan together with our Honorary President

Accountants of Ireland, Jennifer Cook, Chair

planning this event and over the past year.

Judge Burgess, Judge McFarland, Judge Millar,

of the Junior Chamber International Belfast

Presiding District Judge Fiona Bagnall and

and Jane McCloskey of Society of Young

In his remarks to the guests, Bill Robinson

District Judge Henderson.

Solicitors of Ireland, were able to attend the

encouraged young lawyers to be passionate

event to celebrate the year of ‘engagement.’

about their careers and in upholding the rule
of law as we look “onward and upwards to the

Colonel James Durant, head of US Military Legal
Services in the UK, President of the Law Society,

Music was provided by the Drunken Lullabies

Imelda McMillan, Mark Mulholland QC, Chairman

and The All Stars, whilst canapés and

of the Bar Council, Reg Rankin, President of

refreshments were served.

future!”

48

Journal of the LSNI

Summer 2012

BSA Gala Dinner - Titanic, Belfast
The Belfast Solicitors’ Association recently

The Dinner was held in the fabulous

and District Judge Wells. Considerable funds

hosted its Annual Gala Dinner, welcoming

surroundings of the new Titanic Building and

were raised for the Association’s annual charity,

more than 300 guests, including members and

guests included The Honourable Mr Justice

Action Cancer.

honoured guests, along with visiting delegates

McCloskey, His Honour Judge Burgess,

from other jurisdictions.

District Judge Bagnall, District Judge Brownlie

From left: His Honour Judge Tom Burgess and Pat Burgess; Alan
Hunter, Chief Executive of the Law Society and Maxine Hunter; Jim
McMillan and Imelda McMillan, President of the Law Society; Mr
Justice McCloskey and Lady McCloskey; Reg Rankin and Theresa
Rankin; District Judge Wells; District Judge Brownlie and District
Judge Bagnall.

Photographs courtesy of the Ulster Tatler.

BSA Committee: Colin Mitchell; Susan Brennan; John Burke; Fiona
Sterritt; Steven Millar; Reg Rankin; Matt Higgins; Olivia O’Kane and
Paul Dougan.

Steve Conforth, President of the Liverpool Law Society; Jackie
Conforth; Reg Rankin and Theresa Rankin.

From left: David Allister Northern Bank; Karen Allister; Theresa
Rankin and Reg Rankin.

From left: Elizabeth Birrell, Stewart Title; Reg Rankin; Theresa
Rankin and Grace McQueen, Stewart Title.

From left: Jimmy Scullion, Iris Legal; Theresa Rankin; Reg Rankin
and Peter Gill, Iris Legal.
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From left: Nick Fenton; Theresa Rankin; Reg Rankin and Anne
Fenton, Director of the Institute of Professional Legal Studies.
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From left: Gerard McCaughley; Chantel McCaughley; Reg Rankin;
Denise McCluskey; Oonagh Maguire and John O’Prey.

BSA up-coming lectures from September - December 2012
13.9.2012
1 hour
The Law and Practice
Mr Justice McCloskey
1.00 – 2.00pm
		
of Bail in NI: the Law 			
		
Commission Report to
		Government

£20 Members
£40 non-members

20.9.2012
1 hour
		

Johnny Webb,
1.00 – 2.00pm
BDO		

£20 Members
£40 non-members

28.9.2012
3 hours
Client Care and
		
Practice Management
		Seminar
			

Sandra Crawford,
2.00 – 5.00pm
Carson McDowell		

£70 Members
£100 non-members

			
			

Trish McLellan
Law Care

11.10.2012 1 hour
		
		

“The Charities Act
(NI) 2008 and Charity
Regulation in NI”

Jill Steele,
1.00 – 2.00pm
Charity Commission for NI		

£20 Members
£40 non-members

25.10.2012 1 hour
		

“Enforcement Procedures Deputy Master Wells
1.00 – 2.00pm
in EJO”			

£20 Members
£40 non-members

“Business Valuation
Trends and Liquidity”

8.11.2012
1 hour
“Data Protection and
		
Freedom of Information”
		Information
		
Commissioner’s Office

Feargal McCormack

Catherine Vint,
1.00 – 2.00pm
Senior Policy Officer (NI) 		

£20 Members
£40 non-members

6.12.2012
1 hour
“Up-date on Industrial
Eileen McBride, President, 1.00 – 2.00pm
		
Tribunal Practice and
Industrial Tribunal		
		Procedure”			

£20 Members
£40 non-members

All lectures will take place at Law Society House. To book a place please contact:
BSA Administrator, Tel: 028 9058 5974, Email: info@belfast-solicitors-association.org
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COMPE TITION

“Down Royal Racecourse has brought the "Sport of Kings" to generations of people in County Down since the 17th Century and is
proud to boast some of the most modern facilities for any racegoer. With more than 12,000 people coming to watch the champion
trainers, jockeys and horses from the world stage this Festival really is the jewel in the Northern Irish Racing Calendar. So whether
you are entertaining clients or colleagues or just fancy a day out at the races there is nowhere else you would rather be.”
FOR YOUR CHANCE TO WIN A DAY AT THE RACES ON SATURDAY 3RD NOVEMBER
FOR YOU AND 3 GUESTS SIMPLY ANSWER THE FOLLOWING QUESTION:
1. What date is this year’s Northern Ireland Festival of Racing?
Answers to info@downroyal.com before Friday 12th October 2012.
Prize includes:- Hospitality for 4 in the Beef or Salmon Suite, Racecard,
3 course meal with tea and coffee, Entertainment after the last race

For more information on hospitality packages available for the Northern Ireland Festival of Racing please visit
www.downroyal.com, email info@downroyal.com or call the Secretary’s Office on 028 9262 1256.
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High Court and Court of Appeal Decisions
June & July 2012
ANIMALS

commencement of these proceedings is a

with the law and the discretion should have

defence to the applicant’s claim. - whether

been exercised to re-open the case. - case

CAROLINE BARNES V BELFAST CITY

interference with respondent’s a. 6 and a. 8

remitted to be heard afresh by a different

ECHR rights. - HELD that an order for sale

District Judge

should not be granted

COURT OF APPEAL

HIGH COURT

4 MAY 2012

19 APRIL 2012

MORGAN LCJ, GIRVAN LJ

COUNCIL
Application to compel the Judge to state a case
on points of law arising out of a judgment given
by him in an appeal by the applicant against a
decision in Belfast Magistrates Court whereby the
applicant was convicted of being the keeper of a
type of dog known as a pit bull terrier contrary to
a. 25A (1) and (7) of the Dogs (NI) Order 1983 as
amended. - as a consequence of that conviction
it was ordered that the applicant’s dog should be
destroyed. - applicant accepted that the dog was
of the type known as a pit bull terrier and that
she was guilty of the offence of being a keeper
of such a dog within the order. - whether the dog
should be destroyed as a result of the conviction.
- conflicting evidence from dog handlers as to
whether the dog posed a danger to the public.
- whether dog had a personality disorder or
even temperament. - whether the judge erred
in law in failing to take properly into account
that the Council could set up an exemption
scheme if appropriate. - whether the judge was
wrong in law in failing to consider the provisions

DEENY J
TERENCE MCGEOUGH V SECRETARY OF

CRIMINAL LAW

STATE FOR NORTHERN IRELAND
Appeal against a decision of a trial judge’s

CHIEF CONSTABLE OF THE PSNI V

dismissal of an application for judicial review

JAMES FRANCIS MCDERMOTT AND

by the applicant against the decision of the

OWEN ROE MCDERMOTT

Secretary of State to refuse to recommend the

Application by the Chief Constable of the

exercise of the Royal Prerogative of Mercy in

PSNI to vary Sexual Offences Prevention

order to relieve the applicant of his obligation

Orders (SOPOS) made in respect of the

to serve any part of the sentence of 20 years

respondents who were charged with

imprisonment imposed for attempted murder

numerous counts of a sexual nature. -

in 1981 given the time he had spent in prison

SOPOS due to expire. - whether variation

prior to his extradition on charges connected

proportionate. - risk posed by respondents. -

with the offence committed in Northern Ireland.

HELD that variations granted as sought

- nature and scope of the power or a court to

CROWN COURT

review a decision not to advise Her Majesty to

13 JUNE 2012

exercise the Royal Prerogative of Mercy (RPM).

MCFARLAND HHJ

- whether the grounds for the refusal of the
decision were irrational or there has been an

CHIEF CONSTABLE OF THE POLICE

error of law. - early release of prisoners under

SERVICE OF NORTHERN IRELAND V

the Northern Ireland (Sentences) Act 1998. -

TREVOR LAWRENCE UPRICHARD

spirit of the Belfast Agreement. - HELD that

Appeal by the Chief Constable by way of case

the decision of the trial judge was correct and

stated from a decision of a District Judge

appeal dismissed

who dismissed on a direction application a

COURT OF APPEAL

charge that the appellant failed to provide

3 JULY 2012

MORGAN LCJ, HIGGINS LJ, GIRVAN LJ

a specimen of breath without reasonable

MORGAN LCJ, GILLEN J, HART SIR

excuse contrary to a. 18(7) Road Traffic (NI)

ANTHONY

BANKRUPTCY

Order 1995. - application for a direction by
respondent on the basis that that he had not

R V MING CHEN

OFFICIAL RECEIVER FOR NORTHERN

been warned that a failure to provide a breath

Applications for leave to appeal against the

sample may render him liable to prosecution.

determinate custodial sentence of 6 years

- whether the District Judge was correct in

imprisonment and 3 years on licence imposed

law in refusing the prosecution application to

by the trial judge for the offences of possession

re-open the case after its closure and to recall

of drugs with intention to supply and the

the relevant officer to give oral evidence of the

possession of criminal property. - whether

required warning that the defendant would

the sentence was manifestly excessive. -

be liable to prosecution if he failed to provide

whether insufficient weight was attached to

a specimen of breach. - whether there was a

the applicant’s clear record. - whether the

reasonable excuse for the failure to provide

judge wrongly took into account the cultivating

the specimens. - trigger conditions for the

paraphernalia found upon a search of the

requirement by an officer of the provision of a

house and failed to distinguish the fact that the

specimen of blood or urine. - HELD that the

applicant was subservient to his co-accused.

application was not determined in accordance

- HELD that the sentence is not manifestly

of the Dogs (Amendment) Act (NI) 2011 when
considering that local authorities in Northern
Ireland have no facilities to issue exemption
certificates. - HELD that the application to compel
the judge to state a case be dismissed
COURT OF APPEAL
12 JUNE 2012

IRELAND V MARY SUSAN CECILIA O’BRIEN
Respondent is estranged wife of an adjudicated
bankrupt whose estate was vested in the
Official Assignee for Bankruptcy, now the Official
Receiver. - respondent and her husband were the
joint owners as tenants in common of a dwelling
house. - applicant issued a summons through
his solicitors against the respondent seeking an
order for vacant possession and that the house
be sold in lieu of partition and the proceeds of
the sale be divided between the applicant and
the respondent. - whether a delay of almost 12
years from adjudication of the bankrupt to the
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High Court and Court of Appeal Decisions
June & July 2012
bodily harm with intent; that the trial judge’s

safe and appeal dismissed

interruptions during the evidence of the

COURT OF APPEAL

defence medical expert were prejudicial.

8 JUNE 2012

MORGAN LCJ, HIGGINS LJ, COGHLIN LJ

- whether media reports regarding the

MORGAN LCJ, HIGGINS LJ, COGHLIN LJ

R V MARK HARBINSON

expert may have been prejudicial to the

excessive and application for leave refused
COURT OF APPEAL
29 MAY 2012

Application for leave to appeal convictions
on 2 counts of sexual activity contrary to the
Sexual Offences (NI) Order 2008. - applicant
was committed for trial on 13 counts. - whether
the convictions were unsafe on the basis that
no reasonable jury properly direction could
have reached the verdicts which they did on
the evidence. - whether the convictions were
inconsistent with the jury’s acquittal of the

professional conduct of defence medical

CRIMINAL PROCEDURE

applicant. - whether the judge’s directions to
the jury were inadequate. - whether the judge

PUBLIC PROSECUTION SERVICE FOR

adequately explained the onus and quantum

NORTHERN IRELAND V HEATHER

of proof to the jury. - HELD that the applicant

RAMSEY AND SAMUEL RAMSEY

failed to establish any ground of appeal

Application for leave to appeal brought by

COURT OF APPEAL

the Public Prosecution Service (PPS) in

29 JUNE 2012

accordance with the provisions of a. 17

MORGAN LCJ, GIRVAN LJ, COGHLIN LJ

Criminal Justice (NI) Order 2004 relating
to the trial of the 2 named respondents. -

R V FRANCIS PAUL MCNALLY

respondents were charged with concealing

Sentencing. - defendant pleaded guilty to

and possessing criminal property contrary to

the offence of possession of an improvised

the Proceeds of Crime Act 2002. - trial judge

explosive device with intent to endanger

discharged the jury before delivering the ruling.

life or cause serious injury to property. -

- whether the court had jurisdiction to grant

whether the defendant satisfies the criteria of

the application for leave to appeal. - HELD

“dangerousness” as defined by a. 15 Criminal

that the court has no jurisdiction to entertain

HIGGINS LJ, GIRVAN LJ, GILLEN J

Justice (NI) Order 2008. - whether the

an application on behalf of the PPS for leave

defendant poses a significant risk of serious

to appeal in accordance with the 2004 Order

R V WILLIAM HOLDEN

harm to other members of the public in the

because there is no valid ruling in existence

future by commission of specified offences.

in respect of which such leave might be

- aggravating and mitigating factors. - HELD

granted since the ruling was delivered after the

that the defendant does represent a significant

applicable time specified in the Order at a time

risk of serious harm to members of the public

when the trial had been brought to an end and

in future by reason of committing specified

no jury existed to which a direction could be

offences. - extended sentence imposed -

delivered to acquit either of the respondents

custodial term 11 years and extended licence

of any of the counts. - case remitted for the

of 5 years

trial to commence on the basis of the original

CROWN COURT

indictment

30 MARCH 2012

COURT OF APPEAL

BURGESS J

14 JUNE 2012

applicant. - whether new evidence that came to
light subsequent to trial calls into question the
safety of the convictions. - HELD that there is no
doubt as to the safety of the guilty verdicts on
these counts
COURT OF APPEAL
15 JUNE 2012

Appeal by way of reference from the Criminal
Cases Review Commission. - appellant convicted
of capital murder and sentenced to death
which was commuted to life imprisonment and
subsequently released on licence. - reference
made on the grounds that there is a real
possibility that the court will be unable to
conclude that the new evidence uncovered by
the CCRC would not have made any difference to
the LCJ’s verdict and ruling. - whether the court
would conclude that the new evidence renders
the convictions unsafe. - HELD that in light of the
new material disclosed the conviction is unsafe

HIGGINS LJ, GIRVAN LJ, COGHLIN LJ
R V LEE SLOSS
Appellant convicted of burglary with intent

R V JAMES HENRY BROWN, ERIC

to steal contrary to s. 9 Theft Act (NI) 1969.

WRIGHT, PETER JOSEPH MCDONALD

- leave given by judge on the basis that the

AND STEPHEN PAUL MCCAUL

MORGAN LCJ, GIRVAN LJ, COGHLIN LJ

jury were not directed to consider whether the

Appeals by way of reference from the Criminal

bad character evidence admitted by the trial

Cases Review Commission (CCRC) pursuant

R V RYAN LESLIE

judge fortified the identification evidence upon

to the powers contained in the Criminal Appeal

which the prosecution relied. - whether the

Act 1995. - in each case the appellants were

trial judge erred in not withdrawing the case

arrested and interviewed during the 1970s

from the jury at the end of the prosecution

under the emergency provisions legislation

case and that she further erred in admitting

then in force. - each made statements of

evidence of the appellant’s bad character

admission which were subsequently relied

when it was unfair to do so. - whether

on in their trials and formed the decisive

conviction safe. - HELD that the conviction is

evidence agaisnt them. - none had access to

and appeal allowed
COURT OF APPEAL
29 JUNE 2012

Application by the applicant for leave to appeal
against his conviction for the murder of his baby
son and causing him grievous bodily harm with
intent. - applicant seeks leave to appeal on the
grounds that the learned trial judge erred in
dismissing an application of no case to answer
in relation to the charge of causing grievous
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FAMILY LAW

a solicitor during their detention before making

appellant’s points are made out and appeals

their admissions and none were accompanied by

dismissed

a parent of independent person during interview.

COURT OF APPEAL

NT V AT

- CCRC refers the cases on the basis that there

27 JUNE 2012

Application for Specific Issue Order seeking that a

is a real possibility that the Court of Appeal will

MORGAN LCJ, HIGGINS LJ, SHEIL, SIR JOHN

child reside with the applicant mother in Australia.

consider that the manner in which the appellant

- relationship between child’s parents has broken

was detained and interviewed involved significant

WILLIAM STEWART V DEPARTMENT OF

down. - guidance on relocation cases. - HELD that

breaches of the Judges’ Rules and of other

FINANCE AND PERSONNEL

the mother’s application to relocate to Australia

protections they should have enjoyed, that in

Appeal against decision in County Court. -

with the child is not motivated by any improper

consequence of those breaches the admissions

plaintiff claims that in breach of his contract of

desire to deprive the father of contact with the child

made were unreliable and or inadmissible

employment the defendant has changed his

but to live with her closest relatives and it is in the

and that the convictions were unsafe. - legal

hours of work as a security guard to deprive

best interests of the child that she is permitted to

principles governing the admissibility of

him of 2 hours guaranteed overtime per day. -

relocate to Australia

confessions at the time of trial. - safety of the

whether there was a term in the plaintiff’s contract

COUNTY COURT

convictions. - HELD that conviction is unsafe and

guaranteeing him 2 hours overtime. - HELD that

20 JUNE 2012

appeal allowed

the daily 2 hours overtime was compulsory and

SMYTH J

COURT OF APPEAL

conditioned overtime which were guaranteed.

23 MAY 2012

- HELD that the defendant was in breach of

MORGAN LCJ, HIGGINS LJ, GIRVAN LJ

contract and from 2008 failed to make available

GUARANTEES

to the plaintiff the 2 hours overtime. - damages to

ULSTER BANK IRELAND LIMITED V MICHAEL

be assessed

ADRIAN TAGGART AND JOHN DESMOND

HIGH COURT

TAGGART

NIGEL SANDS V RONALD GARDINER

19 JUNE 2012

Plaintiffs suing defendants on foot of guarantees

Appeal against order of Master that the plaintiff

STEPHENS J

allegedly executed by the defendants. - appeal

DISCOVERY

against Master’s orders in the plaintiff’s favour

disclose an expert witness engineer’s report to
the defendant. - plaintiff claims damages against

ESTOPPEL

for summary judgment in both cases.- whether
the defendants unconditionally and irrevocably

the defendant for personal injuries and financial
loss alleged to have been sustained by him

SANTANDER UK PLC V ANTHONY PARKER

guaranteed payments to the plaintiffs on demand

arising out of a road traffic accident. - issues

(NO.2)

of all indebtedness subject to various financial

of liability and causation. - service of medical

Case on appeal remitted to trial judge for

ceilings as outlined in the guarantees. - whether

evidence. - HELD that the report be disclosed to

consideration. - whether the mortgage deed

misrepresentation, non-disclosure and unilateral

the Court together with accompanying letter from

relied on by the plaintiff lender was sealed and if

mistake. - whether the defendants complied

the plaintiff’s solicitors to which the defendant’s

it was not whether it was enforceable. - whether

fully with the true terms of the agreement and

solicitors will have an opportunity to respond. -

the defendant was estopped from denying the

discharged their contractual obligations. - HELD

discovery will be determined finally by the Court

encorceability of the mortgage deed. - defendant

that summary judgment is inappropriate in either

HIGH COURT

believes it is not the original deed. - whether the

action and defendant’s appeals allowed

5 JUNE 2012

words on the document constitute a sufficient

HIGH COURT

MCCLOSKEY J

indication of the seal to constitute a deed. -

22 JUNE 2012

document had no wax seal, wafer or ribbon.

MCCLOSKEY J

EMPLOYMENT

- requirement to have a printed circle with the
letters LS (locus sigilli) within it. - HELD that

HUMAN RIGHTS

JAMES ROBERT PEIFER V CASTELDERG

estoppel will apply and the defendant is estopped

HIGH SCHOOL, LIMAVADY HIGH SCHOOL,

from denying the enforceability of this deed. -

IN THE MATTER OF AN APPLICATION BY

ST PATRICK’S AND ST BRIGID’S COLLEGE,

earlier finding remains unchanged. - HELD also

MARVIN CANNING FOR JUDICIAL REVIEW

CLAUDY AND WESTERN EDUCATION AND

that an document signed by a party with the

AND IN THE MATTER OF AN APPLICATION BY

LIBRARY BOARD

intention of executing it as a deed containing an

BERNARD FOX AND CHRISTINE MCNULTY

Claim of sex discrimination as a result of

indication of a seal is sufficient to constitute it as

FOR JUDICIAL REVIEW

applications for employment as a classroom

a deed

Applications for judicial review. - applicants

assistant. - appellant appeals against the

HIGH COURT

seek directions that the powers to stop and

dismissal of the claim in the Industrial Tribunal.-

6 JUNE 2012

search pursuant to s. 21 and the power to stop

claim of indirect discrimination. - definition of

DEENY J

and search pursuant to s. 24 and para 4(1) of

indirect discrimination. - HELD that none of the

Schedule 3 of the Justice and Security (NI) Act
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High Court and Court of Appeal Decisions
June & July 2012
2007 (JSA) are incompatible with arts 5 and
8 ECHR. - whether the sections of the JSA
confer an extremely wide discretion, without
reasonable suspicion, on police officers to
interfere with the privacy of individuals and
they are neither sufficiently circumscribed nor
subject to adequate legal safeguards against
abuse. - whether the use of the power was
justifiable. - whether the threshold of seriousness
required to engage a. 8 ECHR was established
and that there has been an interference with the
applicant’s rights. - contextual issues. - HELD

LEGAL AID

would be reasonable and proper. - HELD

IN THE MATTER OF AN APPLICATION BY

consideration and in failing to take into account

JOHN FINUCANE FOR JUDICIAL REVIEW

other material factors. - application for judicial

Appeal from decision of trial judge whereby

review successful and decision of panel

he granted an application for judicial review

quashed

and quashed a decision of the Northern

HIGH COURT

Ireland Legal Services Commission (NILSC)

26 JUNE 2012

refusing to confirm that legal aid for the

TREACY J

that the panel erred in law in confining its

representation of Brendan Conway and
Eamon Hutchinson (the accused) by the

LICENSING

applicant would be funded at the rates
contained in the Legal Aid for Crown Court

IN THE MATTER OF AN APPLICATION

Proceedings (Costs) Rules 2005 which were

BY SAINSBURY’S SUPERMARKET LTD

in force before the coming in to operation of

V WINEMARK THE WINE MERCHANTS

the Legal Aid for Crown Court Proceedings

LIMITED, WINE INN LIMITED, PHILIP

(Costs) (Amendment) Rules 2011. - applicant

RUSSELL LIMITED AND TOBY INNS

TREACY J

is a solicitor who took over the conduct of

LIMITED

the defence of the accused subsequent

Appeal against the grant of an application

INJUNCTIONS

to 13 April 2011, the date on which the

for a provisional grant of a licence under

2011 Rules took effect. - whether, in a case

the Licensing (NI) Order 1996. - location

CHRISTOPHER DAVID WALSH, TOLOMO

in which a person returned for trial for an

of the site. - preliminary determination of

indicatable offence was granted legal aid for

vicinity in an appeal. - case management

the preparation and conduct of his defence

of licensing cases and appeals. - who can

at the trial and had solicitors assigned to

object. - definition of vicinity. - HELD that the

him for that purpose prior to 13 April, if a

objectors have failed to establish that they

new solicitor is assigned to him on or after

own or reside in the vicinity of the premises

that date, the 2011 Rules apply for the

for which a licence is sought and therefore

determination of costs payable in respect of

may not object to the grant of the licence

work done under the criminal aid certificate

HIGH COURT

or whether the costs are to be determined

21 JUNE 2012

by reference to the 2005 Rules. - whether a

GILLEN J

that the impugned powers are in accordance
with law and no violation of a. 8 has been
established. - applications dismissed
HIGH COURT
9 JULY 2012

LIMITED, TORINO LIMITED, NIMES
LIMITED, SF3019 LIMITED, LISSE LIMITED
AND WALLENDER LIMITED V BANK OF
SCOTLAND PLC
Plaintiffs issued a summons seeking an
injunction against the defendants restraining
the exercise of any remedy, right or security
against the plaintiffs in respect of a number of
bank accounts held by the plaintiffs with the
defendant. - injunction had already been granted
ex parte. - first defendant own shares in a
company (Nova Scotia Limited) which holds as a
nominee company his shareholding in the other
plaintiff companies. - lending arrangement of
the bank. - first plaintiff claimed the respondent
gave him assurances as to extended facilities
agreements. - basis on which injunctions are
granted. - whether there is a serious issue
to be tried and whether the plaintiff would
be adequately compensated by damages.
- whether the balance of convenience lies in
favour of granting or refusing the injunction. HELD that the injunction be maintained pending
the trial of the action
HIGH COURT
25 APRIL 2012
WEATHERUP J

new criminal aid certificate must be granted. HELD that the appeal is dismissed

PRISONS

COURT OF APPEAL
15 MAY 2012

AN APPLICATION BY MARK

HIGGINS LJ, GIRVAN LJ, COGHLIN LJ

HARBINSON FOR JUDICIAL REVIEW
Applicant is a sentenced sex offender

IN THE MATTER OF AN APPLICATION BY

currently detained in HMP Magilligan. -

BRIGID GREEN FOR JUDICIAL REVIEW

applicant had his enhanced status on

Applicant is the widow of one of the victims of

the Progressive Regimes and Earned

the attack on the Heights Bar in Louginisland.

Privileges Scheme (PREPS) reduced to

- application for leave to apply for judicial

standard because he was appealing his

review of the NI Police Ombudsman’s report

sentence which was not in compliance

into the police investigation of the attack.

with his sentencing plan. - whether the

- applicant appeals against refusal of legal

respondent had failed to recognise that an

aid funding. - refusal grounded on reg. 5(11)

extant appeal is a relevant consideration

(b) Legal Aid (General) Regulations1965

as to whether there may be a good reason

(numerous persons who have the same

for not accepting guilt and that accordingly

interest in proceedings). - whether conditions

the Prison Service had ignored a relevant

precedent were present. - whether the panel

consideration. - whether the requirement

considered other factors in deciding what

to admit guilt whilst an appeal remained
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extant was unfair. - whether the respondent had

PROCEEDS OF CRIME

on which the relevant part of the Proceeds of
Crime Act 2003 came in to force. - whether the

ignored the permissive wording of the PREPS
and enfettered its discretion and that it had

R V DAVID EDWIN ALLINGHAM, FREDA

defendants were liable for the full amount of any

adopted what was characterised as a blanket

ELIZABETH ALLINGHAM ; R V JOHN

liability for the evasion of landfill tax. - whether

approach. - applicant seeks order of certiorari

MCKENNA

the defendants obtained a pecuniary advantage

to quash the decisions. - HELD that the Prison

Application for leave to appeal against

under the Proceeds of Crime Act. – HELD that

Service failed to take into consideration relevant

confiscation orders. - defendants had been

the confiscation order be varied upwards to avoid

factors by considering that appellants and non-

convicted of keeping waste under the Waste

defendants benefitting from criminal conduct.

appellants are in the same category

and Contaminated Land (NI) Order 1997 rather

– appeal against sentence partly allowed and

HIGH COURT

than depositing or permitting the deposit of

sentence reduced from 5 to 3 years

30 MAY 2012

waste under the Order. - whether the trial judge

COURT OF APPEAL

TREACY J

was wrong in holding the defendant liable

29 JUNE 2012

for the full amount since some of the waste

HIGGINS LJ, COGHLIN LJ, TREACY J

was deposited on their lands prior to the date

Library Update
Liability in Sport
Considers both personal injury liability for injuries inflicted by an athlete upon an opponent and whether
tortious liability is an effective means of deterring violent conduct among athletes.

Articles

Civil liability for foul play in sport.
Cox. 2003 54 NILQ 351

The CAS and the emergence of a “Lex

Caselaw
Vowles v Evans

Sportiva”

Personal injury liability in sport: emerging

Discusses the impact of the Court of

trends.

Arbitration for Sport (CAS) on developing this

([2002] EWHC 2612, Times, December 31,

Anderson. 2008 16 Tort Law Review. 95.

2002) that he had owed a duty of care to V,

area of law and the extent to which CAS case

E, a rugby referee, appealed against a decision

a rugby player. - V had sustained an injury in

law sets precedents. Focuses on strict liability

Liability for sporting injuries

and doping cases.

Examines case law to identify when causes of

Blackshaw: 2008 6(11), W.S.L.R. 7-9

action exist for sporting injuries,
Gardiner. 2008 1 JPI Law 16-25

A different ball game—why the nature of

an amateur match that E was refereeing. - E
was left with permanent incomplete tetraplegia
and confined to a wheelchair as a result of
the injury he sustained when two front rows
failed to engage cleanly in the final set scrum

consent in contact sports undermines a

Consent and the rules of the game: the

unitary approach

of the match. - Held, dismissing the appeal,

interplay of civil and criminal liability for

Concentrates on offences committed during

that a rugby referee owed a duty of care to his

sporting injuries

contact sports such as football and rugby,

Provides an outline of the relatively well-

players

and draws attention to the confusion inherent

established position at civil law and considers

in the defence of consent as it applies in these

how the issue has been addressed by the

contexts.

criminal law with particular emphasis on the

Livings: 2007 71 JCL (534)

role of consent.
Fafinski: 2005 69 JCL 69 414

[2003] EWCA Civ 318; [2003] 1 W.L.R. 1607
Wooldridge v Sumner
Plaintiff, a photographer injured at a horse
show by S.’s horse, which was ridden in a
competition by S.’s employee H. - the plaintiff
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sued S. and H. -judge found that the

had instituted after being injured in a race

accident was caused by the negligence of

during which the horse in front of him shied

H. and awarded the plaintiff damages. - on

causing him to fall from his mount. - C

appeal, HELD (1) that H.’s conduct, though

contended that the accident had been

involving an error of judgment, did not, in the

caused by M negligently bringing his horse

circumstances of the competition, amount

too close in front of the horse which shied.

to negligence; and (2) that in any event H.’s

- Judge found that M’s actions, whilst

conduct did not cause the accident.

careless, did not breach his duty of care

[1963] 2 Q.B. 43; [1962] 3 W.L.R. 616;

to C within the context of the race. HELD,

[1962] 2 All E.R. 978; (1962) 106 S.J. 489

dismissing the appeal, that the judge had
applied the right test appropriately to the

Gravil v Redruth Rugby Football Club

facts. - M’s carelessness and failure to

Appellant (G), a rugby player, appealed

follow to the letter the rules of the sport did

against a decision that the second

not amount to negligence.

respondent rugby club (R) was not vicariously

[2001] EWCA Civ 1054

liable for the tortious assault on him by the
first respondent rugby player (C). - C had a

Condon v Basi

contract of employment with R. - contract

Negligence – duty to take care –

stated that C should not physically assault

participants in sporting event – duty owed

an opponent and that R might be vicariously

by one participant to another – plaintiff

liable for C’s acts during his employment.

injured by defendant’s tackle during

- after a rugby match C had punched G

football match – whether defendant owing

in a melee and had caused him injury.- C

plaintiff duty of care.- appeal dismissed

was held liable for the assault and G was

[1985] 2 All ER 453

Books in the library
• Anderson, J. Modern sports law. Hart
Publishing. 2010.
	Includes a useful chapter citing many
examples on civil liability in sport.
• Grayson, E. Sports and the law. 2nd ed.
Butterworths. 1994.
• Verow, R. Sports business: law, practice
and precedents. Jordans. 2005.
• Kevan, T. Sports personal injury: law and
practice. Sweet & Maxwell. 2002.

Websites
Court of Arbitration for Sport (CAS)
Specialised court that deals with resolving
disputes directly or indirectly related to sport.
http://www.tas-cas.org/

awarded damages.- HELD: Appeal allowed.
- C’s wrongful act was so closely connected

All cases are available from the Law

with his employment that it would be fair and

Society Library

just to hold R vicariously responsible.
[2008] EWCA Civ 689; [2008] I.C.R. 1222;
[2008] I.R.L.R. 82

NI Caselaw

Poppleton v Trustees of the Portsmouth

George Murray v Royal County Down Golf

Youth Activities Committee (A Charity)

Club

Negligence – duty to take care – foreseeable

Appeal against decision that defendant

harm – claimant injured whilst engaging in

golf club liable to plaintiff for personal

physical activity at defendant’s activity centre

injuries, loss and damage. - plaintiff fell on

– claimant using a climbing wall with two

defendant’s golf course. - temporary route

friends who were more experienced than

through course had become muddy on a

him. - claimant commenced proceedings

downhill slope. - approach to be taken on

for damages – law did not prevent the

appeal against a decision on the facts. -

claimant from climbing the wall nor the

duty of care owed by golf clubs to visitors.

respondents from training or supervising

- whether trial judge had failed to address

him. - HELD: judgment in favour of claimant

the issue of contributory negligence. -

but judge finding claimant’s own negligence

whether plaintiff partly to blame for the fall.

contributing 75% to his accident – appeal

- HELD that trial judge’s conclusions were

dismissed

correct and appeal dismissed

[2008] EWCA Civ 646; [2009] P.I.Q.R. P1 (CA

[2005] NICA 52		

(Civ Div))

5 December 2005

New Books
in the Library
• Kilpatrick, A. Housing law in Northern 		
Ireland. SLS. 2012.

Caldwell v Maguire and Fitzgerald

This case is available from Libero via the

C, a jockey, appealed against the dismissal

Law Society website.

of his claim for personal injuries which he

• CPAG: Welfare benefits and tax credits 		
handbook 2012/13. 14th ed. CPAG. 2012
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Classifieds

Missing Wills
Re: Patrick James Conway (deceased)
Late of: 4 John F Kennedy Park, Bessbrook,
Newry, County Down
Date of Death: 16 May 2012 at Daisy Hill
Hospital, Newry, County Down
Would any person having knowledge of the
whereabouts of a Will for the above named
deceased please contact:
Casey & Casey
Solicitors
Legal House
25/27 Lower Catherine Street
Newry
County Down BT35 6BE
Tel:
028 3026 6214
Fax: 028 3026 0909
Email: law@caseysolicitors.co.uk
Re: Francis McCrory (deceased)
Late of: 2 Chapel Court, Cookstown, County
Tyrone BT80 8QW
Date of Death: 19 April 2012
Would any person having knowledge of the
whereabouts of a Will for the above named
deceased please contact:
Quinn & Heron
Solicitors
15 Broad Street
Magherafelt
BT45 6EB
Tel:
028 7930 0577
Fax: 028 7930 0677
Email: law@qhsolicitors.com
Re: Anne Elizabeth (otherwise Betty) Cowley
Late of: 34 Gibson Park Gardens,
Belfast BT6 6GN
Date of Death: 10 May 2012
Would any person having knowledge of the
whereabouts of a Will for the above named
deceased please contact:
Shean Dickson Merrick
Solicitors
14/16 High Street
Belfast BT1 2BS
Tel:
028 9032 6878
Fax: 028 9024 0295
Email: law@shean-dickson-merrick.com

Would any person having knowledge of the
whereabouts of a Will for the above named
deceased please contact:
Bryan Oram
King and Boyd
Solicitors
37 St Patrick’s Avenue
Downpatrick
County Down BT30 6DW
DX NO 2973 NR Downpatrick
Tel:
028 4461 2026
Fax: 028 4461 5215
Email: bryan.oram@kingandboyd.co.uk

1 Castle Street
Lisburn
County Antrim BT27 4SR
Tel:
028 9260 1421
Fax: 028 9267 6705
Email:margaritas@donaldson-mcconnell.com

Re: Kathleen McKendry (deceased)
Late of: 88 Roguery Road, Moneyglass,
Toomebridge
Date of Death: 7 January 2009

Would any person having knowledge of the
whereabouts of a Will for the above named
deceased please contact:
Catherine Warnock
Edwards & Co
Solicitors
28 Hill Street
Belfast
County Antrim BT1 2LA
Tel:
028 9032 1893
Fax: 028 9033 2723

Would any person having knowledge of the
whereabouts of a Will for the above named
deceased please contact:
G A H Lockhart
Solicitors
32 Church Street
Antrim
County Antrim BT41 4BA
Tel:
028 9446 2636
Fax: 028 9446 6822
Re: James Rice (deceased)
Late of: 117 Drumconnolly Road, Beragh,
Omagh, County Tyrone BT79 0XU
Date of Death: 13 March 1994
Would any person having any knowledge of
the whereabouts of a Will for the above named
deceased please contact:
McKenna Laverty & Co
Solicitors
10 George’s Street
Omagh
County Tyrone BT78 1DE
Tel:
028 8224 6048
Fax: 028 8224 2686
Re: Janet Elizabeth Magill
Also known as: Jennie Elizabeth Magill
Late of: 35 Lisburn Street, Hillsborough,
County Down BT26 6AB
Date of Death: 23 May 1994
Would any person having any knowledge of the
whereabouts of a Will made by the above named
deceased please contact the undersigned as

Re: James Patrick Ritchie (deceased)
Late of: Monabot Farm, 65 Saul Road,
Downpatrick, County Down BT30 6PD
Date of Death: 17 May 2012

soon as possible:
Donaldson McConnell & Co
Solicitors
Castle Chambers

Re: Doreen Farrar (deceased)
Late of: Ward 29, Downshire Hospital,
Ardglass Road, Downpatrick, County Down
BT30 6RA
Formerly of: 6 Third Avenue, Baylands, Bangor,
County Down BT20 5JX
Date of Death: 15 April 2012

Email: cathy.warnock@edwardsandcompany.co.uk

Practice for Sale
Small, reputable Belfast practice for sale.
Mainly Family Law but variety of clients’ deeds and
Wills.
Enquires invited from Principals only please.
All enquiries to:
PO Box 213
c/o dcp strategic communication Ltd
Bamford House
91-93 Saintfield Road
Belfast BT8 7HN

Solicitor Seeking
Solicitor with 14 years’ experience of all aspects of
general practice seeks full or part-time employment.
All geographical areas considered.
Interested parties should reply to:
PO Box 214
c/o dcp strategic communication Ltd
Bamford House
91-93 Saintfield Road
Belfast BT8 7HN
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Classifieds

Expert
Witness
As a Fellow of the Institution of the Engineers
of Ireland and a Chartered Member of the
Institution of Civil Engineers, I have appeared
as an Expert Witness in both Civil and
Crown Courts. My academic qualifications
are complemented by the fact that I have
successfully operated a professionally
indemnified design practice for 25 years thus
allowing me to comment on construction and
safety issues that may arise on small to midsized building projects.
Peter McAleer BSc CEng MICE FIEI
Chartered Engineer
3 Wellington Park
Belfast BT9 6DJ
Tel:
028 9021 9058
Mob: 07902 838635
Email: chartered-engineer@pmcaleer.com

Transcription
Services
Transcription services provided for Criminal,
Civil and Commercial Ligitation:
• Digital and analogue
• Real-time
• Disciplinary Hearings
• Public Enquiries
• Tribunals
• Interviews
Contact:
Sally McBride BA (Hons) PGCE
Email: info@secretarial-services-ireland.com
Tel:
07913 561133

Legal Bookkeeping
Services
for small – medium Practices.
Provided by self-employed bookkeeper with
wide and varied experience of Sage Accounts,
Alpha Law and Payroll Systems.
References available.
Contact
Beverley MacRitchie
07763 006306
028 9337 2999
macall@btinternet.com

A big thank you to all the solicitors who
have used and continue to use Legal Costing
Services over the past 15 years...

1997 - 2012

Still offering a prompt and efficient costs
drawing service throughout Northern Ireland
45B Spencer Road • Waterside • Londonderry • BT47 6AA
Tel: 028 7134 9265 Fax: 028 7131 8316
Email: legalcostings@btconnect.com
D/X No. 4144 NR Londonderry 5
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Medical
Photography
and Videography
For personal injury and
accident claims
A confidential and secure service provided
by professionally registered medical
photographers. All work undertaken to
conform to legal requirements.
•
•
•
•
•

Medical photography and video
Specialist ophthalmic photography
Photography of accident sites
Witness deposition video
Digital reproduction of radiological evidence

Department of Medical Illustration
Belfast Health and Social Care Trust
Tel: (028) 9063 3907
Email: medical.photography@belfasttrust.hscni.net
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