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Dispute Resolution Service - a resource for all

The Dispute Resolution Service (DRS) 

administered by the Law Society has 

achieved another significant milestone in its 

evolution. Having for many years appointed 

Mediators for parties who wished to use 

mediation to resolve their dispute, the DRS 

noted a change in practice to one where 

parties wished to select a Mediator. There 

was no effective resource or directory of 

lawyer mediators who had undertaken the 

approved training. Following meetings at 

Law Society House and duly sanctioned 

by the Society, a DRS Management Board 

was established comprising solicitors and 

barristers committed to developing the DRS 

as the mediation resource for the legal and 

business community. 

The Management Board reviewed and 

produced a new application form for 

membership of the DRS, a Code of 

Conduct, a constitution and regulations. 

Members of the DRS have to certify that 

they have undertaken approved training 

covering a wide range of relevant skills, legal 

knowledge and ethics. Regulations require 

DRS members to undertake mediation 

related CPD each year and upon payment 

of the membership fee to subscribe to the 

DRS Code of Conduct and the European 

Code of Conduct for Mediators.

Journal of the LSNI
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A website was devised and designed and 

profiles were requested from those wishing 

to apply for DRS membership. The website 

– www.mediatorsni.com – was launched at 

an event in Law Society House on 22 May. 

The website launch was widely covered on 

TV, local radio and the printed media and the 

keynote speaker at the website launch was 

the Minister of Justice, David Ford.

Minister Ford spoke enthusiastically about 

the creation of a new resource available 

to the legal profession and to the public 

who could now select the Mediator from a 

large number of trained lawyers who have 

submitted their profiles. He noted that in the 

Access to Justice Review mediation was 

widely emphasised and it was clear that the 

Department of Justice considers that more 

emphasis can be placed on the resolution of 

disputes outside Court.

The Minister congratulated the DRS in 

creating the website and its directory of 

lawyer mediators and was informed by Brian 

Speers and Alva Brangam QC, both of whom 

spoke at the event  that all DRS members 

are already experienced lawyers who have 

undertaken mediation training, have in place 

Professional Indemnity Insurance and who 

subscribe to a Code of Conduct and who 

commit to ongoing professional education, 

training and development.

The DRS has plans for a variety of CPD 

events including refresher programmes for 

mediation practice. The Management Board 

intends to accept the invitation offered by the 

Minister of Justice at the website launch to 

engage with his officials to see how best the 

resource of lawyer Mediators now available 

can be used within the justice system.

Commenting on the website launch DRS 

Management Board Chair, Brian Speers, 

observed: “The DRS has come a long way 

since the far sighted formation of the Dispute 

Resolution Service by the Society many 

years ago. There is now a sufficient number 

of trained and skilled lawyer mediation 

practitioners in whom the Courts & Tribunal 

Service, professional colleagues and the 

public can have confidence and whose 

individual particulars are now available in 

one helpful website and directory. This local 

pool of talented lawyer mediators can assist 

parties with disputes to resolve their disputes 

in an effective and often more advantageous 

way than relying upon a Court decision and 

provides local lawyer Mediators for disputes 

in family law, employment law and civil and 

commercial matters.”

From left:  Society President, Michael Robinson; Justice Minister, David Ford MLA and Society Chief Executive, Alan Hunter.
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The Institute of Professional Legal Studies (IPLS) at Queen’s University is delighted to announce that it will be hosting the 15th Mediation 

Training Course at the Institute.  The course will run for 8 Wednesday evenings and there will also be an all day Saturday programme.  

IPLS are offering the same training programme as that previously offered so successfully by SLS which has now ceased operations.

The IPLS mediation course offers training in civil and commercial mediation and comprises 40+ hours including training, private study, lectures, 

practical exercises, reflective learning and group study over an 8 week period.  The course includes assessment feedback to all participants.

The dates and times of the course are:-

Wednesday 11 September 2013 6.00pm – 8.45pm

Wednesday 18 September 2013 6.00pm – 8.45pm

Wednesday 25 September 2013 6.00pm – 8.45pm

Wednesday 2 October 2013 6.00pm – 8.45pm

Wednesday 9 October 2013 6.00pm – 8.45pm

Venue:  Institute of Professional Legal Studies, 10 Lennoxvale, Belfast, BT9 5BY

Comments from previous participants on the course attest to the quality and value of the course  

“intellectually stimulating and highly enjoyable”

“I enjoyed the course immensely and considered it to be well structured and provided real value for money”

“I thoroughly enjoyed the course and could not recommend it more highly”

“the course was extremely well taught, well thought out and presented.  The course tutors and guest speakers spoke 

authoritatively on the subject and their enthusiasm was infectious.  

“I learnt new skills and enhanced existing skills”

“Having participated in many CPD courses, I certainly feel that this has been the most beneficial and without doubt the most 

enjoyable”

The course is an excellent preparation for acting as a Mediator, for representing clients involved in mediation and for advising clients about 

mediation.  

Attendance at the course will allow an application to be made for membership of the Dispute Resolution Service (DRS) administered by the Law 

Society.  Participation and completion of the course is accepted as approved training for purposes of the DRS and the Bar Mediation panel.

The course is delivered by experienced local practitioners:-

Additional local legal practitioner mediators (solicitors and barristers) support the formal lectures and tutorial input.  

Attendance at the course will fulfil all CPD requirements for one year, including client care.

The nature of the course means that the maximum numbers attending is restricted and anyone interested is asked to apply immediately to 

take up the final remaining places.  The course is open to solicitors and barristers with five years’ post qualification experience.  The cost will 

be £1,895 per person.  This compares extremely favourably with mediation training course fees offered by other providers.  

If you wish to take up a place please contact Mrs. Amanda Elliott, Institute of Professional Legal Studies, 

10 Lennoxvale, Belfast, BT9 5BY.   Tel. No. 028 90 976521 or a.elliott@qub.ac.uk

Wednesday 16 October 2013 6.00pm – 8.45pm

Wednesday 23 October 2013 6.00pm – 8.45pm

Saturday 26 October 2013 9.00am – 6.00pm

Wednesday 30 October 2013 6.00pm – 8.45pm

Brian Speers, Solicitor, Mediator, past President of the Law Society and a visiting Professor of Dispute Resolution at the Graduate 

School, University of Ulster, Magee. 

David Gaston, Solicitor, Mediator, former partner in Gaston & Graham, accredited mediator with Family Mediation NI, and a CEDR 

accredited mediator. 

Alva Brangam Q.C. who, in addition to practising at the Bar, is a CEDR accredited mediator, a Member of the Mediators’ Institute of 

Ireland and the Academy of Experts.

Institute of Professional Legal Studies

Mediation Course
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Weatherup J, the Judge in charge of 

the Commercial List, has introduced 

a pre-action protocol pertaining to 

commercial actions. This applies to 

all commercial actions (with certain 

exceptions) as defined by Order 72 of 

the Rules of the Court of Judicature.  It 

took effect as from 1 January, 2013, 

and practitioners will be expected to 

comply with it before commencing 

proceedings.  Weatherup J also issued a 

Commercial Practice Note relating to the 

commencement of commercial actions, 

and certain interlocutory matters, and 

a note reminding practitioners of the 

efficacy and uses of Scott schedules in 

commercial litigation.

On 1 January this year, a new protocol 

relating to the conduct of business in 

the Commercial List came into force.  

It sits within the growing tendency for 

the Courts to require parties to explore 

fully the possibility of resolving their 

differences without resort to litigation.  

Pre-action protocols are already in place 

in relation to, for example, possession 

proceedings based on mortgage 

arrears relating to residential property 

and applications under the Inheritance 

(Provision for Family and Dependants) 

(NI) Order 1979.

Commercial actions are defined in 

Order 72 of the Rules of the Court of 

Judicature as “…any cause relating to 

business or commercial transactions 

and, without prejudice to the generality 

of the foregoing words, any cause 

relating to contracts for works of building 

or engineering construction, contracts 

of engagement of architects, engineers 

or quantity surveyors, the sale of goods, 

insurance, banking, the export or import 

of merchandise, shipping and other 

mercantile matters, agency, bailment, 

carriage of goods and other such 

causes as the Commercial Judge may 

think fit to enter into the Commercial 

List”.  In addition, the Commercial List 

accepts actions relating to the provision 

of professional services and to public 

procurement.  

The pre-action protocol in commercial 

cases (“the Protocol”) applies to all 

these cases and the Plaintiff is required 

to comply with the Protocol before 

commencing proceedings in any such 

case.  There are, however, exceptions to 

the requirement of compliance with the 

Protocol:-

1.  Proceedings seeking to enforce the 

decision of an adjudicator to whom a 

dispute has been referred under the 

Construction Contracts (NI) Order 

1997 (as amended)

2.  Proceedings including a claim for 

interim injunctive relief

3.  Proceedings in which the Plaintiff 

intends to apply for summary judgment 

under Order 14

4.  Proceedings which relate to the same 

or substantially the same issue which 

has already been the subject of recent 

adjudication under the Construction 

Contracts (NI) Order 1997 (as amended) 

or some other formal alternative dispute 

resolution procedure

As with the existing protocols already in use 

in other areas of High Court litigation, the 

objectives of the Protocol are to encourage 

the parties to a dispute to put their cards 

on the table at an early stage, to encourage 

and help them to achieve a settlement of 

their dispute without resort to litigation and 

finally (if litigation cannot be avoided) to aid 

in the efficient management of proceedings 

when litigation is actually commenced.  The 

Protocol therefore sits and is promulgated 

within the overriding objective contained 

Practice in the Queen’s Bench Commercial List -   
an update
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in Order 1A of the Rules of the Court of 

Judicature, which is to enable the Court to 

deal justly with the cases before it.

It is important to note that, whilst 

compliance with the Protocol has not been 

made compulsory (in other words, the 

Plaintiff will not be prevented from beginning 

proceedings if the Protocol has not been 

complied with), failure to comply with it may 

be taken into account by the Court when 

considering the question of costs in any 

legal proceedings which are started, and 

to which the Protocol would have applied.  

This is examined in detail below.

In requiring the parties to adopt a “cards on 

the table” approach from an early point in 

the life of the dispute, the Protocol begins 

by requiring the Plaintiff to set out in some 

detail the nature and basis of the claim 

that it is proposed to make.  This requires 

a clear summary of the facts upon which 

each head of claim is based, and the 

legal basis for putting that head of claim 

forward.  The Plaintiff is also required to 

specify the nature of the relief claimed and 

to give the best quantification/breakdown 

of damages (if applicable).  Where a fixed 

sum is claimed under a contract, it is 

necessary to set out how that fixed sum 

has been calculated.  If an extension of 

time is claimed, the period is to be stated. 

If the Plaintiff has previously made a claim 

and had it rejected by the Defendant, then 

if the Plaintiff knows the reasons why the 

Defendant rejected the claim, the Plaintiff 

is expected to state why the reasons for 

rejecting the claim are considered to be 

wrong.  The Plaintiff should also deal with 

whether expert evidence is needed (and on 

what aspects of the case) and any proposal 

for the meeting of the parties.

The Defendant is required to respond to the 

Plaintiff’s statement of case within twenty-

one days of receipt of the letter of claim (or 

any longer period that the parties agree, 

subject to a maximum of forty-two days).

  

grounds for their refusal).  If a meeting did 

not in fact take place, the Court may require 

the reason for its non-occurrence to be 

reported to it.  

As noted above, Weatherup J makes 

it clear that a failure to comply with the 

Protocol may be taken into account by the 

Court when considering the question of 

costs in any legal proceedings.  Protocols 

such as this have been in place in England 

& Wales for some years, following the 

coming into force in that jurisdiction of the 

Civil Procedure Rules 1998.  There are 

currently eight such protocols, although 

there seems to be surprisingly little authority 

in that jurisdiction on what the Courts will 

do, or have done, when faced with a failure 

to comply.  

There is, however, no doubt that the 

Courts have the power to take pre-action 

behaviour by the parties into account when 

dealing with the question of the costs of the 

proceedings.  This is clear from the decision 

of Jacob J (as he then was) in Mars UK 

Limited v Teknowledge Ltd (No 2) (1999) 

Times, 8 July, and has been reinforced in 

this jurisdiction in two important decisions.  

The first is that of Gillen J in Re X’s 

application [2008] NIJB 275. This was an 

application for leave to apply for judicial 

review.  Gillen J noted that a detailed pre-

action protocol has existed in England & 

Wales in relation to judicial review cases 

for some years, whilst there is currently no 

such formal protocol in Northern Ireland.  

Gillen J stated, however, that practitioners 

would normally be expected to follow 

the type of reasonable, fair preliminary 

procedure set out in the English pre-action 

protocol for judicial review, and that failure 

to do so may be taken into account by the 

Court, and costs implications may follow.  

On the facts of the case before him, 

Gillen J did not consider that a failure to 

send out a pre-action letter along the 

lines of the English protocol should give 

rise to the visitation of a costs burden 

The Defendant’s response is required to 

identify what is or what is not agreed in 

the letter of claim.  If the Defendant is 

unable to agree facts then the basis of that 

absence of agreement has to be stated. 

The Defendant is expected to give reasons 

for the rejection of the claim (whether in 

whole or in part) and for a rejection of the 

relief claimed by the Plaintiff.  If relying on 

contributory negligence, the Defendant is 

required to give details of that and also of 

any counterclaim (adhering to the same 

duties in relation to the counterclaim that 

the Plaintiff is under in relation to the 

claim).  

If the Defendant intends to rely on expert 

evidence, it should be stated which 

issues that evidence will be directed to 

and the expert(s) should be identified.  If 

the Plaintiff has made a proposal for the 

meeting of the parties, the Defendant 

should respond to that. In the absence of 

a proposal from the Plaintiff, the Defendant 

should put forward any proposal that he 

may have. 

If the Defendant fails to respond to the 

Plaintiff’s letter of claim, then the Plaintiff 

may then commence proceedings without 

further adherence to the terms of the 

Protocol.  

Once the claim-and-defence 

correspondence has been completed, 

then any meeting of the parties which 

has been agreed as a result of that 

correspondence should take place within 

twenty-one days of its close.  The overall 

aim of such a meeting should be to 

explore settlement, and the parties should 

ensure that anybody attending it has 

proper authority to settle.  It is important 

to note that any such meeting would be, 

and will be treated as, “without prejudice”. 

However, a party attending such a meeting 

could be required by the Court to state 

where and when a meeting took place 

and to identify those who attended (and 

any parties who refuse to attend, with the 
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for the transfer of the proceedings into the 

Commercial List, and is thereupon referred 

to the Commercial Judge, who will decide 

whether or not the case should be entered 

into the Commercial List.  If accepted, 

directions for the future conduct of the action 

will be issued, and further pleadings in the 

action must be entitled “Queen’s Bench 

Division (Commercial)”.

It remains normative for interlocutory 

applications in the Commercial List to be 

made to the Commercial Judge.  However, 

such applications may be made to the 

Queen’s Bench Master (in accordance with 

the “Consolidated Practice Notes”) with two 

exceptions:

1. Applications for summary judgment 

on an Adjudicator’s award under the 

Construction Contracts (NI) Order 1997 (as 

amended) and

2. Applications concerning public 

procurement under the Public Contracts 

Regulations 2006 (as amended)

These must be made to the Commercial 

Judge.

The Master may refer any application made 

to him to the Commercial Judge. 

Finally, Weatherup J has issued a timely and 

welcome reminder to practitioners of the 

use – and usefulness – of Scott schedules, 

particularly in construction cases.  Their 

function and purpose is to set out in tabular 

form the positions of the respective parties 

on each item in dispute for use at the hearing 

of the case.  In a construction context, the 

use of a Scott schedule may arise where 

there are numerous items of claim, such as 

by way of variations or defects or delays, 

that may be collated from pleadings and 

witness statements and experts reports 

and presented in a schedule, rather than by 

reference to numerous documents, as an aid 

to assessment of the items.

We are grateful to Craig Dunford BL for 

this article.

on the applicant, although he noted that 

its absence was “regrettable”.  In that 

particular case, other circumstances had 

combined to make the respondents aware 

of the issues arising in connection with the 

application, and Gillen J did not feel it was 

appropriate either to reject the application 

on that ground, or (as already noted) to 

penalise the applicant in costs.

The second case is the very recent 

decision of Stephens J in Lunny & anr v 

McGivern [2013] NIQB 49.  This was a 

commercial action in which, shortly after 

the commencement of proceedings, 

the defendant conceded the plaintiff’s 

claim.  The issue between the parties was, 

accordingly, the incidence of costs.  Right 

at the start of his judgement, Stephens J 

emphasised the importance of three key 

points:

1. The Protocol

2. The 2013 Commercial Practice Note 

and

3. The Commercial Action Scott Schedule  

 note

He noted that the action had commenced 

after 1 January 2013, but fell within an 

exception (there was an application for 

interim injunctive relief) which took it outside 

the ambit of the Protocol.  Nonetheless, 

Stephens J found that, in the particular 

circumstances of the case, there had been 

no reason why a detailed letter of claim 

could not have been sent.  He found that 

the letter which actually had been deficient, 

in that it amounted to no more than a bald 

and (in part) incorrect assertion on behalf 

of the plaintiff.  The defendant’s solicitors 

advised that no response should be sent 

to this letter.  Stephens J was critical 

of this: he held that a correct response 

would have been to give an unequivocal 

acknowledgement that the defendant did 

not own the property in dispute, and was 

prepared to deliver it to the true owners 

(whoever they transpired to be).  

These mutual deficiencies in pre-action 

correspondence did not, Stephens 

J held, help the parties to avoid 

unnecessary proceedings and costs.  

There were, therefore, faults on both 

sides.  The learned judge recognised, 

however (see paragraph [7] of his 

judgement} that non-compliance with 

the Protocol should be looked at in 

what he described as a “pragmatic 

and commercially realistic way”.  He 

notes that it is not every breach of 

the Protocol which will have serious 

consequences, noting that the “…

question of compliance is to be looked 

at as a matter of substance rather than 

as a matter of semantics or technical 

non-compliance.”  If, however, there had 

been serious non-compliance, coupled 

with a finding that compliance would have 

led to a good chance of settlement, then 

costs consequences would follow.  In 

this particular case, Stephens J, taking 

into account the pre-action conduct of 

both sides, ordered the defendant to pay 

half the plaintiffs’ costs not of the action, 

but of – and only of – the interlocutory 

applications made in the action.

As Stephens J put it in paragraph [2] of 

his judgement in Lunny, the Protocol and 

the practice notes are going to be “…

part of the warp and weft of practice and 

procedure in relation to future commercial 

actions”.  

The Commercial Practice Note (01/13) 

requires that where, in relation to all 

writs of summons issued in the Queen’s 

Bench Division, the plaintiff’s solicitor 

or the plaintiff (if not represented by a 

solicitor) considers the action to be a 

“commercial action” (within the definition 

given above), the plaintiff’s solicitor 

or the plaintiff (if not represented by a 

solicitor) shall add to the writ, after the 

indorsement of claim, the words: “In the 

opinion of the plaintiff’s solicitor/plaintiff 

this is a commercial action.”  The adding 

of these words is treated by the Registrar 

of the Commercial List as an application 
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cautioned for a recordable offence.

   Convicted under-18s

On first conviction for a minor offence, 

retention of fingerprints and DNA profiles for:

•	 	five	years,	if	the	sentence	is	non-

custodial or

•	 	five	years	plus	length	of	sentence	(if	given	

a custodial sentence of less than five 

years)

Indefinite retention of fingerprints and DNA 

profiles:

•	 	where	a	custodial	sentence	of	five	years	

or more is imposed

•	 on	conviction	for	a	serious	offence	or

•	 on	a	second	conviction

   Diversionary disposals

On a caution for a recordable offence 

committed while under the age of 18, or 

on completion of a diversionary youth 

conference, retention of material for five 

years.

On a penalty notice issued pursuant to an 

arrest for a recordable offence, retention of 

material for two years.

   DNA samples

Destruction of all DNA samples taken from 

persons on arrest, whether the individual 

goes on to be convicted or not.  Samples to 

be retained for only as long as necessary to 

create a DNA profile and, in any event, for no 

longer than six months, with an exception for 

temporary retention where the sample is likely 

to be needed in proceedings.

   Statutory grounds for early deletion

Statutory requirement for Chief Constable to 

destroy fingerprints and DNA in cases where 

the taking of the samples was unlawful or the 

arrest of the person was unlawful or based 

on mistaken identity, with an exception for 

temporary retention where the material has 

Criminal Justice Act (Northern Ireland) 2013 - 
an overview 

The Criminal Justice Act (NI) 2013 received 

Royal Assent on 25 April 2013. The Act has 

16 sections and 4 Schedules. This article 

provides an overview of the legislation and 

also contains details of those sections 

which are already operative.

   Sex offender notification 

Sections 1 to 5 and Schedule 1 relate 

to sex offender notification and make 

changes to Part 2 of the Sexual Offences 

Act 2003 (“the 2003 Act”).  The principle 

aim of these sections is to increase public 

safety whilst complying with the human 

rights of offenders subject to notification 

requirements for sexual offences.  The 

sections and Schedule:

•	 	provide	for	a	mechanism	to	review	

indefinite notification requirements

•	 	require	offenders	to	notify	the	police	if	

they intend to leave their home address 

to travel within the UK

•	 	end	notification	requirements	for	acts	

which are no longer criminal offences

•	 	ensure	relevant	sexual	offenders	

coming to Northern Ireland with 

convictions from countries outside the 

United Kingdom are subject to the 

notification requirements and

•	 	increase	the	scope	of	sexual	offences	

prevention orders to allow courts to 

order offenders to take positive actions 

as well as place restrictions on their 

behaviour

   Human trafficking 

Sections 6 and 7 create new human 

trafficking offences.  Section 6 amends the 

2003 Act to create an offence in Northern 

Ireland of trafficking for the purposes of 

sexual exploitation which takes place 

wholly outside the UK.  Section 7 amends 

the Asylum and Immigration (Treatment of 

Claimants, etc.) Act 2004 (“the 2004 Act”) 

to allow prosecution for trafficking someone 

for exploitation anywhere outside the UK, 

and to ensure that an offence will have 

been committed where a person who has 

not previously been trafficked into the 

United Kingdom is trafficked within the 

United Kingdom for the purposes of labour 

or other non-sexual exploitation.  The 

creation of these offences ensures that 

the legislative framework to tackle human 

trafficking in Northern Ireland complies 

with the requirements of the EU Directive.

Section 8 amends the 2003 Act and 

the 2004 Act to remove the existing 

provision for summary conviction of 

human trafficking offences in order to 

make human trafficking offences triable on 

indictment only.

   Retention of fingerprints and 
   samples 

Section 9 and Schedules 2 and 3 insert 

into PACENI the new retention framework 

for fingerprints and samples, etc. and 

make consequential amendments.  The 

key provisions are as follows.

   Non-convicted persons

Immediate destruction of fingerprints and 

DNA profile from persons:

•	 	arrested	for	or	charged	with,	but	not	

convicted of, a minor offence or

•	 	arrested	for,	but	not	charged	with,	

a serious offence (unless prescribed 

circumstances apply)

Retention of fingerprints and DNA profile 

from persons:

•	 	arrested	for,	but	not	charged	with,	

a serious offence (if prescribed 

circumstances apply) or

•	 	charged	with,	but	not	convicted	of,	a	

serious offence for a period of three 

years, with an extension of two years 

available on application to the courts

   Convicted adults

Indefinite retention of fingerprints and 

DNA profiles for all adults convicted of or 
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evidential value, subject to its admittance 

by a court.

   Searches

Relevant databases to be searched for 

a match against all fingerprints and DNA 

before destruction.

   Biometric Commissioner

Cases involving prescribed circumstances 

to require independent approval.

   Other provisions 

Section 10 removes the power of the 

Minister of Justice to determine matters 

relating to the release, setting of licence 

conditions and recall to custody for a child 

subject to determinate detention orders 

and, instead, provide for these to be 

determined by the sentencing court and the 

Parole Commissioners for Northern Ireland.

Section 11 provides that a statutory notice 

must be issued before a court can give an 

intermediary direction and also provides for 

the withdrawal of that notice.

Section 12 abolishes the common law 

offence of scandalising the judiciary as a 

form of contempt of court.

Section 13 provides for magistrates’ courts 

to deal with criminal business for a time-

limited period on Sundays in exceptional 

circumstances.  It allows the Department 

to make an order disapplying section 7 

of the Sunday Observance Act (Ireland) 

1695 for a one month period (or further 

such periods if exceptional circumstances 

re-arise) subject to a series of requirements.  

If the Chief Constable makes a request 

to the Department for disapplication, the 

Department must consult with the Lord 

Chief Justice, and conclude that exceptional 

circumstances exist.  Any order to be made 

must also have the approval of the First 

Minister and Deputy First Minister acting 

jointly - see SR 2013 No 162 to cover the 

period 9 June to 7 July 2013 inclusive.

Section 14 and Schedule 4 make repeals.

   Operative provisions

The provisions relating to human trafficking, 

licensing arrangements for young offenders, 

registered intermediaries, scandalising 

the judiciary and ending notification 

requirements for abolished homosexual 

offences came into operation after midnight 

on 25 April 2013. 
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and to find out where their memory function 

survives.  

How to question more effectively

With the advantage of their expertise 

(though they are not expert witnesses) the 

RI assesses the witness’s communication 

skills in a way which lawyers of course 

would not know how to do.  The 

assessment forms the basis of the report 

which in turn makes recommendations 

for those who might have to question the 

witness.  

Recently, in a case in England the 

intermediary made a recommendation that 

the advocates in the case go into the live 

link room and question the five-year old 

child while sitting just opposite her.  The 

RI was aware that some young children 

are confused by the idea of speaking to a 

TV; they stop using their face and hands 

to support their communication.  This 

particular child communicated in part 

through gestures and communication aids 

which the advocates were able to share 

with her.  The judge decided that since the 

live link room was in effect an extension of 

the court, he allowed the proposed method 

to be used. It worked very well.

Registered Intermediaries in Northern Ireland:  
making it work

Criminal justice practitioners will be 

responsible for the proper working of the 

Registered Intermediary scheme. This article 

sets out established good practice to follow 

in order to make for a fair trial for vulnerable 

witnesses and defendants.   

The introduction of the Registered 

Intermediary scheme for witnesses and 

defendants puts Northern Ireland in the 

forefront of helping vulnerable witnesses 

in court.  It parallels the highly successful 

scheme in England and Wales but takes it 

one step further by including defendants on 

a statutory basis.  It relies on practitioners in 

order to make it work.  

As with all new opportunities there are 

initial qualms and worries about what is 

around the corner.  This was brought home 

to us when Professor Penny Cooper and 

I delivered training to the initial group of 

RIs last December, and again when we 

delivered further training to police officers and 

advocates in March 2013.

When children give evidence

‘We are used to children giving evidence’ 

was a common refrain.  But what in fact 

happens when they do?  The Experience of 

Young Witnesses in Criminal Proceedings 

in Northern Ireland, published in May 2011, 

showed that children had substantial 

complaints about questioning:  77.1% found 

the questions repetitive, 45.7% said they 

were too long or complicated, and a third 

found that they jumped around in time and 

placed unrealistic demands on memory.  

Similar findings were reported in 2009 

in Measuring up?- the NSPCC/Nuffield 

Foundation landmark study on the 

experiences of children giving evidence, 

some of whom did so in Northern Ireland. 

It found that two thirds felt sick, scared or 

upset during cross-examination, and half 

did not understand some questions and 

described counsel as sarcastic, rude or 

aggressive.  

The use of special measures in the 

criminal justice system in Northern Ireland, 

published by the Criminal Justice Inspection 

Northern Ireland in April 2012 found a lack 

of knowledge, awareness and training in 

the police about special measures. This 

included incidents of officers conducting ABE 

interviews without having had any training in 

the witness’s disability.  There was incidental 

evidence that prosecutors and counsel were 

persuading witnesses not to use special 

measures.

How could all this happen when we are used 

to witnesses who are vulnerable? The simple 

fact is that experience and research both show 

that criminal trials do not sufficiently adapt 

themselves to the communication needs of 

vulnerable witnesses and defendants.  That is 

where the Registered Intermediary makes the 

difference.  Helping people to communicate 

is their ‘day job’.  Each is an expert in a 

particular communication eg people with 

autism or mental illness, whether adults or 

children.  At the training event in March, one 

delegate queried how someone with dementia 

could ever give evidence.  As it happened, 

two RIs who were also present had worked for 

years with people with dementia and explained 

that it is quite possible to assess an individual 
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put in the ‘traditional’ way then the jury is 

given a suitable warning and all discrepancies 

in their accounts are put before the jury by 

agreement. 

The same principles should apply to 

defendants when giving evidence.  A 

comparable provision in England has been 

on the statute book for four years but not 

brought into effect. All eyes are therefore 

on Northern Ireland to see how this works.  

The English judges have had to use their 

inherent jurisdiction to ensure a fair trial by 

granting the use of an intermediary usually 

throughout the trial.   If a defendant needs 

an RI in order to participate effectively in the 

proceedings as a witness, would he not also 

need one in order to participate effectively 

in the proceedings as a defendant? This will 

have to be resolved in practice, but the RI’s 

report should at least alert the defence team 

to matters which ought to affect the way the 

trial takes place, for example, to allow extra 

breaks or to give extra time for the lawyers 

to check with the defendant that he has 

followed what has happened.  

Also important will be the use of 

intermediaries in the police station to assist a 

defendant during the interview under caution. 

This may require a fairly quick RI assessment 

having regard to custody time limits. However 

it should increase the likelihood that an 

interview with a vulnerable defendant is 

meaningful and will be admissible at trial. 

Achieving justice

What is crucial is to recognise the right of the 

witness, whether for the prosecution or the 

defence, to understand the questions that 

are put to them and to give answers that can 

be understood.  The RI’s role is ensure that 

this happens.  That in turn should lead to a 

positive attitude to the use of intermediaries.  

And where they are used, there is more likely 

to be a just trial for everyone.      

We are grateful to David Wurtzel of the 

City Law School, London for this article.

Adapting the process

One can see already the great advantage 

that the RI knows the witness and has 

established rapport with them while 

maintaining an independent role.  Experience 

has shown that the RI can learn a good 

deal of information about the witness (stress 

triggers, food to avoid, concentration time 

limits, etc) which they can pass on to the 

Witness Service. The RI’s report is there 

to assist all parties. It means that when 

the court does set the ‘ground rules’—as 

it should—for how the witness is to be 

questioned it has that report as the basis 

for doing so. It follows that the RI must be 

an integral part of the ground rules hearing, 

or meeting in chambers.  Good practice 

dictates too that the RI should also be 

there for any contested special measures 

application so that the judge can hear directly 

why the witness needs help.  

They can also assist on matters which courts 

have traditionally paid too little attention to, 

such as timetabling and memory refreshing.  

The witness does not have to watch their 

ABE interview at the same time as the jury.  

They may watch it at a time suitable to them.  

The jury which watches it as the evidence 

in chief could, say, see it on an afternoon 

so that cross-examination could start 

fresh the next morning.  This would seem 

particularly welcome in Northern Ireland, 

where according to the 2011 report on young 

witnesses, only 42% had their trial happen 

on the first scheduled date and only 30% 

completed their evidence on the first day they 

came to court—average waiting time at the 

court building was 12.7 hours.  

Help at trial

RIs greatly assist at trial.  The RI is the only 

non-lawyer who is entitled to intervene 

during the advocate’s questions.  Again, 

this would be based on the ground rules 

and may concern complex questions, 

unfamiliar vocabulary, pace or any other 

breakdown in communication.  They can 

suggest alternative and better ways to 

ensure that the question is understood and 

the answer is properly communicated.  This 

does not undermine the judge’s control.  

Interventions are addressed to the judge, 

not to the advocate, and the judge has to 

decide whether or not to follow the RI’s 

recommendation.  The jury remains present 

throughout. The intermediary only re-phrases 

the question if the judge feels that the 

advocate has failed to ask it in a way the 

witness can deal with. 

As with other aspects of cross-examination, 

the RI is reacting spontaneously to what 

has just been said.  They are required to 

show judgment, and only to intervene where 

appropriate and necessary.  This relieves the 

judge of having to do all this himself. The 

process is likely to be most effective and 

efficient where the advocate has taken on 

board the recommendations of the report and 

adapted their questioning so well that the RI 

scarcely has to intervene—these situations 

have sometimes led a court to think that 

the intermediary had not been necessary in 

the first place when in fact the truth is the 

other way around.  A demonstration of best 

practice here can be found on the Criminal Bar 

Association’s 2013 training film, A Question 

of Practice which is available free to view at 

www.theadvocatesgateway.org along with 

information about intermediaries, case law and 

toolkits to assist advocates to communicate 

with the vulnerable.

Only appropriate questions

Fundamentally what is happening is a growing 

acceptance that advocates have an obligation 

to ask only those questions which can be 

communicated in a way that the witness can 

understand.  Without this the answers are not 

reliable and not worth repeating to the jury 

in closing speeches.  The Court of Appeal in 

England (R v W and M 2010) established that 

a tired witness’s apparently ‘contradictory’ 

answers to over-complicated questions is 

not a good foundation for an appeal against 

conviction.   None of this prejudices the 

defendant:  if the defendant’s case cannot be 
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In Part 1 of this two part article, Michael 

Walker and Duncan Thorburn Burns look at 

alcohol back calculations.

   Summary

The circumstances in which a “back 

calculation” of the theoretical systemic 

alcohol concentration at a time other than 

when a sample is taken for its measurement 

are outlined. Such calculations are based on 

Widmark’s equation and factor, dating from 

1932, and the rate of removal of alcohol 

from the body. Studies since the case of 

King – v – Carson demonstrate the need to 

use revised values for the Widmark factor 

as well as for the rates of loss of alcohol 

from the body. Attention is drawn to the 

possibility that despite the current practice 

and provisions on breath alcohol results 

between 35 and 50 µg100ml-1 a problem 

remains from the use of a fixed factor for 

the blood-breath ratio, in the light of the 

now well documented biological variation 

of this ratio. The impending reduction in the 

numerical values of the statutorily prescribed 

limits presents an opportunity to reduce the 

number of potential false positives from the 

examination of breath (or urine) instead of 

blood, by accepting that the blood alcohol 

concentration is more directly related to 

behaviour and taking into account the spread 

of values for the blood to breath and urine 

ratios.

   Introduction

Alcohol (ethanol) when consumed 

moderately is a socially acceptable drug 

with generally accepted social benefits. 

However, alcohol is addictive and there 

are well recognised and widespread social 

disbenefits from its excess consumption. 

This article relates mainly to the chemico-

legal aspects of alcohol intake and driving. 

The patho-physiology of alcohol shows 

that it acts as a central nervous system 

depressant, with reduction of judgement 

and attenuation of psychomotor responses, 

thus its consumption degrades the ability to 

drive carefully and react appropriately both 

to normal stimuli and unusual situations1. 

As a result of the avoidable social costs, 

which in individual circumstances are some 

of the most tragic to afflict persons and 

families in the developed world, the law 

seeks to circumscribe drinking and driving. 

Thus, recognising the virtual impossibility of 

setting any systemic alcohol concentration 

at which it is safe to drive, it is an offence 

to drive, attempt to drive or be in charge of 

a motor vehicle when unfit to drive through 

drink. Separately and for administrative 

convenience, it is an offence to drive, attempt 

to drive or be in charge of a motor vehicle if 

breath, blood or urine alcohol concentrations 

exceed prescribed limits2. As the effects on 

the central nervous system depend on the 

concentration of alcohol delivered to the 

brain via the bloodstream the primary datum 

of interest is the blood alcohol concentration. 

Alcohol is measured in percent by volume 

(%Vol) in alcoholic drinks, milligrams per 100 

millilitres (mg mL-1) in blood and urine and 

in micrograms per 100 millilitres (µg mL-1) in 

breath.

   The need for ‘back calculation’

In the criminal justice system ‘back 

calculation’, the calculation of a theoretical 

systemic alcohol concentration at a time 

other than that at which a sample is taken 

for its objective measurement arises in three 

main circumstances:

a) A statutory defence is provided to the 

above charges if there was no likelihood of 

the person driving a vehicle  so long as he 

remained unfit or was in excess of the limits. 

This may require consideration of how long 

it might have taken for that person’s alcohol 

concentration to fall to a point at which 

unfitness would be improbable or, at any 

rate, less than the appropriate limit3.

b) A systemic alcohol measurement may 

turn out to be below the appropriate limit 

because, through force of circumstances, the 

sample was taken at a time some hours after 

driving ceased and it is deemed appropriate 

to consider what the systemic alcohol 

concentration was when driving took place.

c) There may be circumstances in which 

a person, having ceased to drive, takes 

alcoholic drink and it is deemed equitable 

to consider what the systemic alcohol 

concentration would have been at the time of 

driving net of the post-driving contribution. 

Ingested alcohol is primarily metabolised in 

the liver although some 2 – 10% is excreted 

unchanged in urine, sweat and breath . 

Scenarios (a) and (b) can be dealt with, if the 

subject was in the elimination phase where 

alcohol concentration is falling at a steady 

rate at the material time, by consideration of 

the possible rates of loss of alcohol from the 

system by metabolism and excretion and 

the time over which that loss took place. 

Scenario (c) is often referred to as the ‘hip 

flask defence’ and requires, in addition, 

calculation of the theoretical maximum 

alcohol concentration that could have arisen 

from a given amount of alcoholic drink. 

Other issues such as the effects from spiked 

drinks, regurgitation of alcohol and alcohol 

results from post mortem specimens may 

need to be considered as well as opinions 

on the potential influence of alcohol in crimes 

such as rape, assault, manslaughter and 

murder.

In the civil courts some consideration may 

need to be given to the effects of systemic 

alcohol concentrations in litigation, for 

example on the behaviour of pedestrian 

victims of road traffic accidents.

   The ‘hip flask defence’

The ‘hip flask defence’ is allowed in Northern 

Ireland by reason of the Court of Appeal 

decision of 22 October 1993 given by 

Hutton LCJ and Kelly LJ  in the case of 

King - v - Carson5 and it is worth looking 

more closely at this before dealing with 

subsequent scientific developments. Carson 

Alcohol back calculations – how far have we 
come since King - v - Carson? Part 1
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was a serving police officer who had crashed 

his car into a wall after consuming three 

beer shandies. After arrest he drank brandy 

from a hip flask before giving evidential 

breath readings the lower of which was 

60 micrograms of alcohol in 100 millilitres 

of breath (60 µg 100mL-1). The hip flask 

was deemed to contain 4.5 fluid ounces. If 

consumed by a man of the subject’s weight 

(13 st) and build (average) 4.5 fl oz of brandy 

at 40 % by volume alcoholic strength would 

give rise to a theoretical maximum breath 

alcohol reading of 32 µg/100mL. Thus, net 

of the post-driving alcohol consumption Mr 

Carson’s breath alcohol reading would have 

been 60-32 = 28 µg 100mL-1, and hence 

below the prescribed limit of 35 µg 100mL-1.

Legal argument in the appeal hinged on 

whether or not the words ‘shall be taken’ 

created an irrebuttable presumption when 

used in the then Article 150(3) of the Road 

Traffic (Northern Ireland) Order 19816 “The 

proportion of alcohol in the accused’s 

blood, breath or urine at the time of the 

alleged offence shall be taken to have been 

that in the specimen.” The Appeal Court 

decided that the words did not constitute an 

irrebuttable presumption and that although 

the ‘hip flask defence’ is often a “thoroughly 

unmeritorious one” it is “quite possible to 

visualise a case where a driver, who had 

consumed … small amounts of alcohol 

of limited strength… was involved in an 

accident … [and might be given]… some 

alcohol to steady his nerves [which] might 

very well bring him above the prescribed 

limit…”. The Court emphasised that once the 

specimen shows alcohol above the limit the 

onus shifts to the defendant to “establish on 

the balance of probabilities that, because he 

consumed alcohol after he ceased to drive, 

[he] was not above the prescribed limit at the 

time when he was driving.”

Thus the two limbs of a ‘hip flask defence’ 

are (a) to establish if alcohol was consumed 

after driving and (b) what quantitative impact 

the post-driving alcohol had on the actual 

systemic alcohol measurement. The former is 

essentially a matter of direct evidence by the 

defendant and anyone called in corroboration 

while the latter needs to be dealt with by an 

expert witness.

   How much alcohol and its impact on   

   systemic concentrations

The facts required by the expert to establish 

the quantitative impact any post-driving 

alcohol had on the systemic alcohol 

measurement are these:

1)  The volume of alcohol consumed, its 

alcoholic strength and the timing;

2)  The subject’s 

 a. gender and ethnicity;

 b. age, weight, height and build at the  

  material time;

 c. medical history and any concurrent  

  medication; 

 d. drinking history (ie non-drinker,  

  social drinker, alcohol dependent)

3)  The time that the evidential sample 

(breath, blood or urine) was taken and 

the result.

E M P Widmark is the father of modern 

medico-legal alcohol studies. His seminal 

work, published in 1932 in German7 and 

reprinted in an English translation in 19818, 

contains the expression used since then to 

convert the amount of alcohol consumed to 

blood alcohol concentrations:

r = A/(p.Co)

where r is a factor that describes the body 

mass in which the concentration of alcohol is 

equal to that in the blood, A is the total mass 

of alcohol (ethanol) consumed, p is the body 

weight and Co is the theoretical concentration 

of alcohol in the blood. Widmark showed 

that alcohol is distributed in the body in the 

aqueous compartment and that the constant 

r, now known as the Widmark factor, had 

an average value of 0.68 for men and 0.55 

for women. The difference is largely due to 

the differing physiological adiposity of the 

genders.

Thus, knowing the volume and alcoholic 

strength of the drink consumed the mass 

in milligrams of alcohol can be calculated 

and converted to a theoretical maximum 

blood alcohol concentration by means of 

Widmark’s factor and equation. This is what 

the forensic scientist did in King - v - Carson 

and by use of a further empirical factor 

arrived at the equivalent concentration in the 

breath.

   What has changed? 

Widmark derived his factors from studies 

on 20 adult males and 10 adult females; 

his factors varied from 0.47 (female) to 0.86 

(male). Further studies in the intervening 

period have refined the ‘Widmark’ factors 

applicable in various situations. The best 

known of these is that due to Forrest  

based on cadaver studies of the water 

content of the body’s fat-free mass and 

the body mass index. Barbour  has since 

published tables of ‘Forrest’ factors. Prior 

to this, Watson and co-workers  derived 

equations from total body water and the 

blood water fraction to relate blood alcohol 

concentrations to alcohol intake. Equations 

for refined ‘Widmark factors’ have also 

derived from anthropometric data and 

drinking experiments by Seidl and colleagues 

(working with males and females)7 and Ulrich 

and co-workers (who studied males only)8. 

Modern calculations of ‘Widmark factors’ 

take into account the density of blood where 

appropriate.

Best practice is now to calculate a subject 

specific modified ‘Widmark’ factor from 

each of the above approaches and apply 

that which is most appropriate. Widmark’s 

equation (see above) and the amount of 

ethanol in the drink consumed are then 

used to calculate a theoretical maximum 

blood alcohol concentration. Breath 

or urine alcohol concentrations can be 

derived if required from the blood alcohol 

concentration although the authors prefer to 

work with blood alcohol data, converting to 

breath or urine values only after metabolic 
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and excretion losses have been taken into 

account. 
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CoRPoRATE SoLICIToR
Belfast, £35,000-45,000

A leading commercial law firm requires a mid level 
corporate lawyer to join their highly accredited team 
in Belfast. You should have at least three years’ PQE 
in corporate matters such as M&A, joint ventures and 
private equity. You’ll gain exposure to exciting work 
with a range of companies. This role offers an excellent 
salary and package and is a tremendous opportunity 
to further your career in a dynamic firm. Ref: 1913566

PRoPERTy SoLICIToR
Belfast, £Negotiable

A highly reputed, international law firm seeks a 
property solicitor with one year’s PQE in the Republic 
of Ireland or England and Wales, looking to retrain in 
Northern Ireland. This is a truly unique opportunity. 
It offers exposure to a broad scope of property work 
with a range of clients in one of the largest property 
teams in the UK. You will be technically proficient and 
commercially aware with previous experience in a large 
regional or national practice.  
Ref: 1018335

CommERCIAL LITIGATIoN SoLICIToR
Belfast, £25,000-40,000

A regional heavyweight is recruiting for a junior level 
general commercial litigation solicitor. You should 
have one year’s PQE in commercial litigation with 
experience in construction or regulatory work a bonus. 
In addition, you will have worked in a leading regional 
or London practice. In return you will avail of a highly 
competitive salary and benefits package. 
Ref: 1792177

ComPLIANCE offICER
Dublin, €Negotiable

A leading global institution is recruiting for a 
compliance officer to join their team on a 12 month 
contract role in Dublin. You will have three years’ 
compliance experience in a multinational company, 
preferably a financial institution. You will have a good 
grasp of the regulatory environment and knowledge 
of anti-money laundering matters. Worldwide travel 
is a key part of this job as the company services some 
of the world’s largest international corporations. 
An attractive salary is on offer, commensurate with 
experience. Ref: 1018424

for a confidential chat about all legal opportunities
speak to Patrick mcDonald at Hays Legal on  
028 90446 911, email patrick.mcdonald@hays.com  
and/or connect on LinkedIn.

At Hays, we offer a specialist legal recruitment service to our clients and 
candidates. We specialise in private practice (commercial & general), in-house 
and company secretarial appointments in Northern Ireland and the Republic 
of Ireland. Our UK and Irish network enables Hays to deliver an unrivalled legal 
recruitment service, with unique access to a broader scope of expert legal 
candidates and a wider range of attractive legal jobs.
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In the following 

article, Emma 

Dalzell LLB, Partner 

at Rodgers & 

Browne Rentals 

& Management, 

highlights the 

recent legislation 

introduced into the 

residential lettings industry.

We are all aware of the turbulence in the 

property market over the last ten years. 

However, residential lettings have been 

showing steady growth and in recent years 

have been particularly buoyant. According 

to Propertynews.com there has been a 

343% uplift in rental properties uploaded 

in the first quarter in 2013 compared to 

the same period in 2007, demonstrating 

the consistent increase in rental properties 

coming to the market since the peak of the 

resale market in July 2007. Alongside the 

rise in rental properties, there has been a 

growing need and pressure to introduce 

regulation in the rentals industry.

  Tenancy Deposit Scheme

The most recent regulatory requirement is 

contained in the Tenancy Deposit Schemes 

Regulation (NI) 2012 SR2012 No 373, which 

came into force in Northern Ireland on 1 

April 2013.

This legislation requires all deposits provided 

by tenants for residential lettings to be 

protected, either by way of an insurance 

scheme or a custodial scheme. The 

protection process is as follows:

  Insurance based

-  Landlord (or Agent) retains the deposit 

(interest can be kept provided it is 

highlighted in the Tenancy Agreement)

- Fee paid to insure and protect

-  If landlord and tenant are in agreement 

at the end of the tenancy, there is no 

further action. 

-  If there is a disagreement then the 

tenant can raise a dispute which will be 

dealt with under the Scheme’s free and 

impartial dispute resolution service.

  Custodial

-   Landlord (or agent) pays the deposit 

to the Scheme for the duration of the 

tenancy

-  No fee is due as Scheme is funded by 

interest earned on the deposit

-  If landlord and tenant are in agreement 

at the end of the tenancy, both parties 

must apply to the Scheme for the 

deposit to be apportioned. 

-  If there is a disagreement then all parties 

advise the Scheme, the dispute is then 

dealt with under the Scheme’s free and 

impartial dispute resolution service.

The landlord (or their agent) must:

-  Within 14 days of receipt of the deposit 

register the deposit with an approved 

Scheme; and

-  Within 28 days of receipt of the deposit, 

serve prescribed information on the 

tenant and any relevant person.

It must be noted that the time periods given 

are calendar days, not working days. 

  Dispute resolution

Legal action can be taken against a landlord 

or tenant when a dispute over a deposit 

arises. However, the deposit protection 

Schemes provide an alternative independent 

adjudication mechanism as part of the 

protection service. The adjudication process 

is evidence based and is not ‘investigative’ 

as such. Thus, detailed inventories, receipts 

of work carried out, photographs, videos etc 

become integral to any investigation.

Four scheme administrators have been 

appointed to provide services in Northern 

Ireland, to include: TDS Northern Ireland, My 

Deposits, LPS Northern Ireland and Capita. 

  When it applies and penalties

The legislation is not retrospective in that it only 

applies to new assured tenancies from 1 April 

2013. This is consistent with the corresponding 

legislation that was brought into England and 

Wales in April 2007 under the Housing Act 2004 

(as amended). 

Should a landlord fail to protect a deposit or issue 

the prescribed information in accordance with the 

legislation, then the landlord can be subject to a 

fixed penalty, imposed by the District Council, of 

three times the deposit or a fine up to £20,000. 

The Principal Public Health and Housing 

Environmental Health Officer, Claire O’Neill, from 

Belfast City Council commented: “Belfast City 

Council wants to work with the landlords to 

achieve compliance of the legislation. In the first 

instance it will be dealt with on a re-active basis. 

If we come across a deposit that is not secured 

within the term of the tenancy we will issue the 

landlord with a warning letter, giving them the 

opportunity to protect the deposit. However, it will 

be looked at differently if non-compliance is found 

once the term of the tenancy is over.” Initially, 

it appears that the Councils may take a lenient 

approach to the legislation.

  Anticipated legislation

The Landlord Registration Scheme Regulations 

(Northern Ireland) 2012 are a further piece of 

legislation due to come into being in Northern 

Ireland. Minister McCausland said on 12 April 

2013: “that a landlord registration system would 

be ready by the summer”. It is anticipated that 

landlords will be required to register any dwelling-

house let under a private tenancy. The registration 

will last three years and will be at a cost of £70. 

Measures such as these are being taken to make 

the rental industry more regulated and thus more 

accountable.

Emma Dalzell LLB

Partner

Rodgers & Browne Rentals & Management

Tel: +44 28 9042 1414

Web: www.rodgersandbrowne.co.uk

Tenancy Deposit Schemes - heightened 
regulation for residential landlords
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Finance Minister Sammy Wilson has urged 

business ratepayers to get involved as the 

non-domestic revaluation gathers pace. 

Business rates are a long established local 

property tax levied on all non-domestic 

ratepayers, proportionate to the individual 

rental value of each property. 

There are around 72,500 non-domestic 

properties in Northern Ireland. Non-

domestic rates currently contribute around 

£578 million a year towards regional 

services (roads, hospitals, schools, etc) and 

local services provided by District Councils. 

Land & Property Services (LPS) has 

issued letters to the occupiers of business 

premises asking for rental information 

as part of the revaluation exercise and 

a number of businesses have already 

completed their response online. 

Urging early completion of the Form of 

Return (FOR) that will enable LPS to 

process the information which is essential to 

this important exercise, the Minister said:

“A significant number of the business 

community have been calling for a 

revaluation of business properties for 

some time. This call has been heard; LPS 

has issued letters to business ratepayers 

requesting the information needed to 

carry out the revaluation. It is now over to 

business ratepayers to play their part by 

submitting this information immediately.” 

The letters that have issued provide 

instructions for business ratepayers on 

how to submit their information to LPS; 

most will be able to submit their details 

online which will allow for faster data input 

for businesses. Access to the online form 

is available from a dedicated revaluation 

website www.reval2015ni.gov.uk.

A further call to the business community to 

get involved with the revaluation came from 

Ben Collins, Director of the Royal Institution 

of Chartered Surveyors (RICS) in Northern 

Ireland: “We would encourage businesses to 

engage in the process. The last revaluation 

happened in 2003 with the result that an 

imbalance exists in the rating system today 

which needs to be redressed, and providing 

the right information is important.

“Given the complexity of this revaluation, 

RICS NI is pleased that LPS has developed 

an online form to help business ratepayers 

submit the rental evidence needed to carry 

out reassessments.”

Concluding the Minister said: “This is a 

significant piece of work being undertaken 

by LPS with over 72,500 properties being 

revalued as part of this exercise. I would urge 

business ratepayers to submit the required 

information now without delay and then 

we can provide accurate valuations, which 

are essential to the process of rebalancing 

business rates.”  

If most values decrease there will be a 

corresponding increase in the tax rate (the 

‘rate in the pound’), as the purpose of the 

exercise is redistribution, not increasing 

overall revenues. Some ratepayers will pay 

less after revaluation, some more, some the 

same, depending on relative shifts in rental 

value since the last revaluation

A new Valuation List will be used from April 

2015 as the basis for business rate bills. 

Ratepayers with a query about the non-

domestic revaluation can call 0300 200 7801 

or email info@reval2015ni.gov.uk

There are no current plans to carry out a 

revaluation of domestic properties in Northern 

Ireland. The last one took place in 2007.

Non-domestic revaluation – attention all business 
ratepayers 
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Unenforceability of  contracts 

copies of the agreement and mortgage, with 

the prescribed information about the very 

simple procedure for withdrawal, there was 

every chance she would have availed of the 

opportunity to withdraw. This was perhaps 

especially so given the unstable relationship 

with her husband, his financial unreliability and 

the high costs and charges applied to the loan.

The client had already paid over £11,000 (the 

amount borrowed was £15,000). For reasons 

which were never explained, the client and her 

husband were each given separate cheques of 

£7,500. The Master, in considering the lender’s 

right to its possessions under Article 1 of the 

First Protocol of the Convention, declared that 

those rights would be adequately satisfied by 

an order allowing them to retain those monies 

already paid.

The case is a useful reminder that the 

provisions of the Consumer Credit Act are not 

simply “technical points” but provide important 

safeguards for borrowers.

In the words of Lord Hobhouse, as quoted by 

Master Ellison in his judgment,

“The relevant provisions of the (Consumer 

Credit) Act are a legitimate exercise in 

consumer protection. Borrowers are vulnerable 

and not on an equal footing with lenders. The 

Act legitimately regulates the transparency and 

recording of the terms of the transaction and 

makes provision for the clear obtaining of the 

borrowers informed consent to those terms.”

The full judgment can be found at http://www.

courtsni.gov.uk/en-GB/Judicial%20Decisions/

PublishedByYear/Documents/2012/[2012]%20

NIMaster%209/j_j_2012NIMaster9Final.htm

Housing Rights Service provides an 

advice line for borrowers facing mortgage 

arrears. This free, independent and 

confidential service can be accessed by 

phoning  0300 3230 310 or dropping into 

Middleton Buildings, 10-12 High Street, 

Belfast, BT1 2BA between 9.30am and 

5.00pm Monday to Friday. This telephone 

service extends to 8.00pm on a Tuesday 

and Thursday.

Carmel Ferguson 

LLB, Solicitor for 

Housing Rights 

Service, discusses a 

recent case regarding 

the Unenforceability 

of Contracts

Housing Rights Service recently successfully 

defended a lender’s application for a 

possession order on the grounds that the 

loan agreement was unenforceable due 

to the lender’s failure to comply with the 

requirements of the Consumer Credit Act 

1974.

The purpose of this article is to remind 

practitioners of the important protection for 

consumers contained in sections 58, 61, 65 

and 127 of the Act.

In this case (Swift Advances plc v Marron 

[2012] NI Master 9) Mr Marron applied for a 

loan in the couple’s joint names to be secured 

on their home as a second charge. He was a 

compulsive gambler, who proceeded to leave 

the family home shortly after the loan was 

completed.

Mrs Marron subsequently suffered from 

“multiple serious and well evidenced health 

problems” including vascular dementia, the 

aftermath of strokes, arthritis and depression 

which forced her to leave her job. She fell 

into arrears, although she continued to pay 

as much as she could afford each month. 

The lender issued possession proceedings. 

The lender, although willing to agree to a 

suspended possession order, would not agree 

to a Time Order under which the terms of 

the agreement could be varied to render the 

payments more affordable.

Housing Rights Service, acting on behalf 

of Mrs Marron only, defended the case on 

the basis that the loan agreement was not 

properly executed.  Counsel, instructed by 

Housing Rights Service, argued that the client:

•  had not been provided with a copy of the 

unexecuted agreement (a consideration 

copy)

•  had not been provided with a notice in the 

prescribed form of her right to withdraw 

from the agreement and

•  had not been given seven days before 

copies of the agreement were sent to her 

for signature

Mrs Marron did not deny having signed the 

agreement or mortgage. However, her ability 

to recollect events was seriously hindered 

by her medical condition. The lender was 

put on strict proof of compliance with the 

requirements of section 61 of the Act as set 

out above.

If the mortgage had been entered in to prior 

to 6 April 2007, failure to comply with these 

requirements would have precluded the court 

from making any enforcement order and 

rendered the lender completely incapable 

of enforcing either the agreement or the 

mortgage. As this mortgage was entered in to 

after that date, if improperly executed, it was 

enforceable against the debtor only with an 

order of the court.

The loan had been taken out through a broker, 

Peoples Loans Limited, which was no longer 

trading. No record of their dealings with the 

borrower was available.

The lender, in the absence of any evidence 

that the agreement had been properly 

executed, issued an amended summons 

asking for an enforcement order (pursuant to 

section 127 of the Act) on the grounds that 

no prejudice had been suffered by the client 

as a result of any improper execution of the 

agreement.

Master Ellison refused the application for 

an enforcement order. He found that the 

failure by the lender to comply with the 

relevant provisions denied the client “a proper 

opportunity to realise the full import of the 

transaction and withdraw from it very easily 

without any penalty, delay or formality by 

making a phone call to the broker”.

Furthermore, he was satisfied that if the client 

had received and been left for at least a week 

to reflect on the contents of unexecuted 



Journal of the LSNI
May-June 201322

New Society regulations on referral fees

The Society has introduced the Solicitors’ Practice (Amendment) Regulations 2013, with the approval of the Lord Chief Justice, to address the issue 

of the payment of referral fees by solicitors in Northern Ireland, within the legislative and regulatory framework here. Such payments also have the 

potential to breach Article 28 of the Solicitors’ (Northern Ireland) Order 1976 – a criminal offence – and/or Regulation 12 of the Solicitors’ Practice 

Regulations 1987. These Regulations are being introduced after considerable deliberation and in the public interest. They take effect immediately. 

Please ensure that all solicitors and other relevant staff within your practice are made aware of the contents of these Regulations

Solicitors’ Practice (Amendment) 

Regulations 2013

The Council of the Law Society of Northern 

Ireland, in exercise of the powers conferred 

on them by Articles 74(1) and 75(1) of the 

Solicitors’ (Northern Ireland) Order 1976 and all 

other powers enabling them on that behalf and 

with the concurrence of the Lord Chief Justice 

of Northern Ireland hereby make the following 

Regulations for the purposes mentioned in the 

said Order.

1  These Regulations may be cited as the 

Solicitors Practice (Amendment) Regulations 

2013 and shall come into operation on 4th 

March 2013.

2 (i)      The Interpretation Act (Northern Ireland) 

1954 shall apply to the interpretation of 

these Regulations as it applies to the 

interpretation of a statutory instrument.

 (ii)  Unless defined herein all expressions 

shall have the meaning assigned to them 

by the Solicitors’ (Northern Ireland) Order 

1976.

3  In these Regulations “the principal 

Regulations” means the Solicitors’ Practice 

Regulations 1987 and any reference to a 

Regulation by number is to the Regulation 

so numbered therein.

4  Regulation 16 of the Regulations shall be 

amended to insert the following:-

  “(4) For the purposes of this Regulation:

  A solicitor shall not pay any person for the 

referral of legal business which involves the 

provision of legal services relating:

 (a)  to a claim or potential claim for damages 

for personal injuries or death

 (b)  to any other claim or potential claim for 

damages arising out of circumstances 

involving personal injuries or death or the 

risk of personal injury or death

 There is a referral of legal business if:

 (i)  A person provides information to a 

solicitor

 (ii)  It is information that a solicitor would 

need to make an offer to the Client to 

provide relevant services, and

 (iii)  The person providing the information 

is not the Client and “relevant services” 

means any of the legal services that a 

solicitor provides.

  “Client” means the person who makes or 

would make the claim.

  Payment includes any form of 

consideration.”

Guidance to the Solicitors’ Practice 

(Amendment) Regulations 2013 – the 

Referral Fee Regulations

These Regulations should be read in 

conjunction with Article 28 of the Solicitors’ 

(Northern Ireland) Order 1976 and Regulation 

12 of the Solicitors’ Practice Regulations 

1987 (the Principal Regulations).

Article 28(1) reads: 

“28– (1) Subject to paragraph (2), any 

solicitor who knowingly shares any of his 

professional profits or fees with an unqualified 

person shall be guilty of an offence and shall 

be liable on summary conviction to a fine not 

exceeding level 4 on the standard scale”.

Regulation 12 reads: 

“12 A solicitor shall not, except where he 

is expressly permitted so to do by these 

regulations or any waiver thereof, directly 

or indirectly obtain or attempt to obtain, 

or permit to be obtained, instructions for 

professional work in any manner which 

compromises or impairs, or is likely to 

compromise or impair the client’s freedom 

to instruct a solicitor of his choice or the 

solicitor’s independence and shall not in 

any circumstances take any action which 

compromises or impairs, or is likely to 

compromise or impair:

(a) his integrity

(b) his duty to act in the best interests of 

the client

(c) the good repute of the solicitor or of 

solicitors in general

(d) his proper standard of work”

The information contained in this Guidance 

is intended to help you understand the Law 

Society of Northern Ireland’s approach to 

these Regulations. It does not constitute 

legal advice.

The Regulations prohibit referral fees not 

only for personal injury business, but also 

for other claims for damages arising from 

the same circumstances eg related Uninsured 

Loss Recovery claims.

We consider that the communication of a 

client’s name and contact details to a solicitor 

would amount to a referral, as this allows 

an offer to be made to the client to provide 

relevant services.

Referral fees or payment includes any form of 

consideration where another party receives a 

benefit, whether directly or indirectly, through a 

third party or entity.

We consider that a fee sharing arrangement 

eg where a solicitor agrees to pay a proportion 

of their fees in a referred matter to an 

introducer, falls within the Regulations and 

may also infringe Article 28 as set out above. 

Contravention of the Regulations is a breach 

(not amounting to a criminal offence) which may 

result in a referral to the independent Solicitors’ 

Disciplinary Tribunal.
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Diversity series which we believe will provide 

discussion and debate on the impact of 

the law on those defined by Section 75 

classification. It is timely that these seminars 

are taking place in light of the ongoing 

impact of the economic recession, cuts to 

Government budgets, benefits and services 

and the implications for the law and access 

to justice in Northern Ireland”.

The seminars are scheduled to last until 

October 2013. 

The ‘Diversity and the Law’ series of 

seminars has been launched by the Society 

and examines the impact of the law on issues 

surrounding homelessness, disability, religion, 

politics, race, sexuality and age in Northern 

Ireland.

The series has been designed to facilitate 

a broad discussion between various 

interest groups, representative bodies 

and Government agencies with a view to 

identifying those issues of concern and 

the sharing of best practice amongst 

organisations.

The theme of each of the seminars reflects 

the different categories set out in Section 75 

of the Northern Ireland Act 1998.

The first in the series took place on 30 

May 2013 on issues surrounding ‘Sexual 

Orientation, Gender, Marital Status and 

with or without dependents’. 

Society President Michael Robinson said:

“The focus of the first seminar was on 

issues surrounding marital status, sexuality 

and homelessness in Northern Ireland. It is 

important that we reflect on the impact of the 

law through the experiences of those affected.

“The Society has been working over the 

last number of months to develop this new 

Diversity and the Law

Copies of the draft Regulations and Code of 

Conduct can be accessed from the Society’s 

website. Printed copies may be obtained 

by post by contacting the Consultation Co-

ordinator at the address below. 

Any member wishing to submit a 

response to this consultation should do 

so by post, fax or email to:

Consultation Co-ordinator

Law Society of Northern Ireland

96 Victoria Street

BELFAST

BT1 3GN

Email: higherrights@lawsoc-ni.org

Responses must be received by Friday 

30 August 2013

The Society has recently issued a public 

consultation entitled ‘The instruction 

qualification and conduct of authorised 

solicitors in the higher courts’.

Part 8 of the Justice Act (Northern Ireland) 

2011 (the 2011 Act) provides for the 

authorisation by the Society of solicitors who 

have completed certain training to have rights 

of audience in the High Court of Justice and 

the Court of Appeal in Northern Ireland (the 

Higher Courts).

In relation to authorised solicitors, the Act 

requires the Society to make Regulations 

relating to:

a)  the education training or experience to 

be undergone by solicitors seeking to be 

authorised in the Higher Courts.

b)  the recognition as authorised solicitors 

of those solicitors who have already 

completed prescribed training before the 

commencement of the relevant  provisions 

of the 2011 Act.

c)  the duties imposed by the Act as regards 

the advice to be given by solicitors 

instructing an authorised solicitor.

The purpose of this consultation is to seek 

views on:

(i)  the Society’s draft Regulations to facilitate 

the extension of rights of audience in the 

Higher Courts to authorised solicitors.

(ii)  a draft Code of Conduct covering all 

aspects of solicitor advocacy.

Society launches consultation on authorised 
solicitors
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Home run for conveyancing solicitors 

In April 2013, 30 solicitors completed the 

‘Comprehending Conveyancing’ course 

run by the Society and presented by David 

Gaston. The month-long course provided 

practical information and a refresher course 

for those solicitors with a keen interest in the 

conveyancing process. 

Each solicitor who undertook the course was 

presented with a certificate of achievement. 

The second round of the course will be 

available in September 2013

Notifications under the Data Protection Act 1998

The Society receives enquiries from time to 

time from solicitors about whether or not 

solicitors’ firms are subject to notification 

requirements under the Data Protection 

Act 1998. The short answer is that all 

firms must notify and failure to do so is a 

criminal offence and could have serious 

consequences. Notification is renewable 

each year.

Businesses which process personal 

information are liable to notify (i.e. register) 

under the Data Protection Act 1998. 

Processing personal information obviously 

includes information recorded on computers 

but it also extends to information held in 

manual filing systems.

The Information Commissioner takes the 

view that it will be almost impossible for 

a solicitor’s firm to show that it does not 

process personal information and does 

not therefore have to notify under the Act. 

Prosecutions of solicitors in England have 

taken place and remain a possibility in 

Northern Ireland.

Firms which have notified are recorded 

on the public register maintained by the 

Information Commissioner’s Office and the 

register can be inspected free of charge 

at www.ico.gov.uk by any member of the 

public.  The website has detailed information 

about notification and how to complete the 

process and the application forms can be 

downloaded.  

Notification can be completed online but 

the prescribed fee should be posted to the 

Renewals Team, Information Commissioner’s 

Office, Notification Department, PO Box 

66,Wilmslow, Cheshire SK9 5AX. Do not 

post the fee to any other address. The fee is 

£35 (VAT is not payable).

Tiered notification fees have been introduced 

by the Ministry of Justice for all register 

entries that fall for renewal from 1 October 

2009. The basic fee remains at £35 but 

larger firms with staff of over 250 members 

and/or turnover exceeding £25.9 million will 

pay £500. Public authorities also pay the 

higher fee. Solicitors should be aware of the 

higher rates for bigger organisations if they 

are advising their clients on the matter. 

You should not use any agency or third 

party to process your application or to make 

payment as many such firms are bogus. 

They charge higher fees and do not actually 

complete your notification.  The process 

for first time notifications is not difficult to 

complete and renewals each year are more 

straightforward so solicitors do not actually 

need to outsource the task to any outside 

agency. Make sure that your payment is 

posted only to the Notifications Team at the 

above address. 

In the past, some firms attempted to argue 

that they did not have to notify because 

they did not use their computers to process 

personal information, which they said was 

kept only in traditional hard copy files. 

However, personal information kept in an 

organised manual filing system structured in 

such a way as to allow retrieval in relation to 

specific individuals comes within the Act and 

accordingly the duty to notify applies equally in 

these circumstances. This is clear from Section 

1 of the Act which defines a relevant filing 

system and from the leading case of Durant v 

Financial Services Authority (2003) EWCA Civ 

1746 Court of Appeal.

The duty to notify extends to “data controllers” 

who are defined in section 1 of the Act as the 

person who alone or with others “determines 

the purposes for which and the manner in 

which” any personal information is processed. 

Therefore, it applies to partners and sole 

practitioners but not to assistant solicitors 

and others in the firm. When notifying, partner 

details are not required as the firm name 

suffices but for sole practitioners, the name of 

the solicitor is submitted. 

Solicitors who completed the Comprehending Conveyancing course.
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Women in the Law seminars 

The Senior Vice President, Imelda McMillan recently 

welcomed over 120 solicitors and barristers to Law 

Society House for the third in the series of seminars 

which form the Women in the Law Series. 

Attendees including the Lord Chief Justice for Northern 

Ireland, Sir Declan Morgan had an opportunity to 

hear from solicitor, Brigid Napier and barrister, Monye 

Anyadike-Danes QC on issues surrounding Directors’ 

Responsibilities, in sickness and in health. 

From left: Brigid Napier; Lord Chief Justice; Imelda 
McMillan and Monye Anyadike-Danes QC.

Solicitors who completed the Comprehending Conveyancing course.

Mr Justice Weatherup & Professor Rooney attend 
Council

Speaking after the event the President said: 

“We are grateful to Mr Justice Weatherup and 

Professor Rooney for speaking to the Council 

on the role of NIJAC and for the opportunity 

to pose questions on issues affecting our 

members.”

The President of the Society, Michael 

Robinson welcomed Mr Justice Weatherup 

and Professor Nichola Rooney to Law Society 

House in May 2013. 

Mr Justice Weatherup had been invited 

to speak to the Council on the role of the 

Northern Ireland Judicial Appointments 

Commission.

Those attending also had an opportunity 

to hear from Professor Nichola Rooney, a 

Lay Member of the Judicial Appointments 

Commission. 

From left:  Professor Nichola Rooney; Mr Justice Weatherup and 
Society President, Michael Robinson.

Mr Justice Weatherup with Society President, Michael Robinson.
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Are you receiving Society e-communications? 

•  The email address that we hold is a 

generic one and the E-nformer is not being 

internally circulated within your firm

•  Your security systems are preventing 

emails from mailer@lawsoc-ni.org into 

your network. If this is the case you should 

contact your IT Department to ensure that 

this address is on your safe list

If you are having difficulties receiving the 

E-nformer please contact paul.oconnor@

lawsoc-ni.org

You can email the Society directly to records@

lawsoc-ni.org to inform us of any changes to 

your email address.

The Society is increasingly using email as a 

means of communicating with its members. 

This may be in the form of E-nformer or by 

way of stand-alone communications from the 

President and Chief Executive. Items covered 

include:

• Society initiatives and events

• Changes to Society Regulations

•  Important legislative developments (eg 

changes to the jurisdiction of the County 

Court) 

• Relevant consultation papers

• New NILSC circulars

• Practice Directions

• Library updates

• CPD events 

•  Opportunities and offers open to 

members

It is important that our members can receive 

and read these emails. Our aim is to use the 

E-nformer judiciously, so that only time-bound 

and relevant information is contained which is 

of interest and benefit to our members.

We use the Society’s database of members 

from which we harvest the email addresses 

to which the E-nformer is sent. It is therefore 

important that you inform the Society of any 

change of detail.

If you are not regularly receiving E-nformers, it 

may be for one of the following reasons;

•  The email address that we hold for you is 

incorrect

OPSISPRACTICEMANAGEMENT

PART OF IRIS LEGAL

integrated practice management systems for all types of legal firms
Ireland’s most affordable practice management system 

For more information, please call 0844 815 5575, 
email legal@iris.co.uk or download the IRIS Software
Solutions Guide 2011 at www.iris.co.uk/legal

Manage clients & cases
Full Accounts functionality
Suite of management reports
Time recording
Diary and task management 
Workflows – case steps
PDF bundles for emailing
Run marketing campaigns 
Prepare for Lexcel accreditation

Our ready-to-run solution requires minimal set-up and training, providing all types and sizes 
of Irish practices with a range of key functions – whether simply Case Management or Case
Management & Accounts.

Installation and full training is provided by local trainers with in-depth
knowledge of legal case management systems and the local market.

Our comprehensive support service, with self-help options, is available
to help with any problem – Monday to Friday 08.30 to 18.00 hours – and
all upgrades to the latest version of the software are included FREE.

E-nformer



Two Belfast-based solicitors are preparing to 

lead a team of twelve volunteers on a four-week 

project in Beira, Mozambique in July this year 

with SERVE, working in partnership with Young 

Africa. 

Maria McCloskey of Napier & Sons Solicitors 

and Ronan Cunningham of Herbert Smith 

Freehills, have been involved with SERVE 

for several years. SERVE is a development 

and volunteering organisation which aims to 

transform the lives of the poor and vulnerable. In 

addition to development education and seeking 

funding, SERVE places groups of volunteers with 

partners in Mozambique, South Africa, India, 

Zambia and Brazil. Volunteers work in various 

capacities including construction, education, 

youth leadership and gender equality. Through 

these projects, SERVE volunteers experience 

first-hand the true feeling of expressing solidarity 

while giving their time and skills to development 

projects.

Young Africa is a Technical Vocational 

Educational and Training (TVET) organisation. In 

Beira, Mozambique, Young Africa has recently 

established ‘YAgri-Tech’, an agricultural skills 

training centre with the aim of teaching young 

people agricultural working practices and 

techniques. The organisation’s goal is to provide 

young people with the business and life skills 

to support themselves, their families and their 

communities.

This year’s team of volunteers will be living 

on campus and assisting in infrastructural 

development as well as interacting with the local 

community through life-coaching classes, arts 

and sporting festivals. Maria will be based in the 

country for a total of three months and, as well 

as leading the volunteer project with Ronan, 

will be assisting Young Africa in administrative 

tasks in running the campus.  Maria and Ronan 

Belfast Solicitors bound for Mozambique

are extremely grateful to their respective firms for 

allowing them this extended period of leave. They 

are both very passionate about the project and 

about the wider issues that SERVE and Young 

Africa are working to address.

If you would like to support the SERVE 

Mozambique 2013 project, please send a cheque 

payable to ‘SERVE’ to either Napier & Sons or 

Herbert Smith Freehills.  Alternatively you can 

make an online donation at www.justgiving.com/

Ronan-Cunningham or www.justgiving.com/Maria-

McCloskey. If you would like more information on 

the project or the organisations please go to www.

serve.ie or www.youngafrica.org. 

Maria and Ronan during past SERVE volunteer projects in Brazil and Mozambique respectively.

Corporate law firm A&L Goodbody scooped two 

awards at the recent Northern Ireland Insider 

Dealmaker Awards in Belfast’s Europa Hotel – the 

firm being pronounced ‘Corporate Law Firm of 

the Year’ and Chairman, Peter Stafford, taking 

the top award on the night for ‘Dealmaker of the 

Year’.

A&L Goodbody was commended by judges 

for its involvement in a number of ‘high value 

and high profile corporate transactions – locally, 

cross-border and internationally’ in 2012,  with 

deals of particular note including the investment 

by Atlantic Bridge in Sophia Search and the 

negotiation of the UTV networking arrangements. 

Speaking on behalf of the firm, Mark Thompson, 

Head of Belfast Office, said: “Receiving two 

prestigious accolades at the Insider Dealmaker 

Awards is an outstanding achievement for A&L 

Goodbody and is testament to the hard work, 

drive and enthusiasm of our industry-leading team 

of lawyers right across the firm.

“As one of the leading corporate finance lawyers 

in Northern Ireland, the judges felt that not only 

did Peter Stafford play a key role in some of the 

most significant deals in Northern Ireland in 2012, 

he has also built an excellent team and is well 

respected by the advisory community.”  

Thompson continued: “Peter Stafford’s award 

will come as absolutely no surprise to any of his 

colleagues here at A&L Goodbody, his clients 

or members of the wider business community 

in Northern Ireland. I would like to take this 

opportunity to congratulate him for what is 

an extremely well-deserved recognition of the 

key role he plays in the local market and wider 

economy in Northern Ireland.” 

Double accolade for A&L Goodbody 

The firm was also recently ranked as the 

most active legal advisor for mergers and 

acquisitions in Northern Ireland in 2012 by 

Experian Corpfin and was named “Irish Law 

Firm of the year 2013” by International Financial 

Law Review (IFLR) at its annual European 

Awards ceremony in London. 

From left: A&L Goodbody corporate partner, 
Alastair Keith, with Head of Belfast Office, 
Mark Thompson and Chairman, Peter Stafford. 

Journal of the LSNI
May-June 2013 27



Title: Name: D.O.B:

Firm:  Job title: 

Home address:  Postcode:

Telephone:

Email:
 Please tick the box if you wish to be contacted by e-mail about products, special offers or discounts.

Mobile:

Please complete, detach and return to: Wesleyan for Lawyers, Marketing Department, FREEPOST BM2869, Birmingham, B4 6AR

#

To arrange a no-obligation financial review and to receive a £30 M&S voucher† (Quote 50462):
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professional you might not have the time to look around for the best deal.
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The PILS Project 

The PILS Project (Public Interest Litigation 

Support) is inviting Law Society members to 

join us, so that together we can bring test 

cases that would otherwise not reach the 

Courts.

  About the Project

The PILS Project (Public Interest Litigation 

Support) was established in May 2009 and is a 

five year pilot project. It was created following 

research carried out by Deloitte which concluded:

“There is significant unmet need and demand 

in terms of capacity to pursue litigation which 

is deemed to be in the wider public interest in 

Northern Ireland.”

From its inception the Project has been 

committed to advancing human rights and 

equality through the use of and support for 

public interest litigation (PIL). We are the only 

organisation in Northern Ireland to increase 

access to justice by:

•	 	Giving	legal	advice	and	financial	support	

through a dedicated litigation fund to our 

members, for legal cases that champion 

the rights of the vulnerable to participate in 

society

•	 	Building	the	capacity	of	our	members	to	use	

the law to safeguard the rights of vulnerable 

people. We do this through training, sharing 

experience and encouraging organisations to 

work together on areas of common concern

•	 	Actively	promoting	PIL	and	its	value	in	Law	

Schools, amongst the legal profession 

and within NGOs through publications, 

workshops, seminars and conferences

•	 	Substantially	increasing	the	number	of	

lawyers taking on PIL on a pro bono basis

The presence of the litigation fund to minimise 

the genuine risks involved in PIL sets this Project 

apart from all other initiatives. 

Currently we have 36 members. All our members 

are presently drawn from the NGO sector.

  Our casework achievements

We have received 40 casework applications 

and have given support to 32 of these. Some 

applicants sought support for running a case 

through the Courts, some for intervening in 

a case and others sought support to obtain 

Counsel’s opinion. Most recently, the Board 

has authorised the provision of legal support 

towards two potential cases.

The Project is proud of its achievements in 

encouraging the use of PIL to uphold human 

rights and equality for the most disadvantaged 

in society. Here are some examples of the 

cases we have supported: 

•	 	In	the	McCartney and MacDermott cases 

[2011] UKSC 18, the Supreme Court 

redefined what miscarriage of justice 

means within s.133 of the Criminal Justice 

Act 1988. This case, supported by 

PILS, might assist anyone in the United 

Kingdom who has suffered a miscarriage 

of justice. 

•	 	In	the	Flaneurs cases [2011] NICA 72, 

where two sisters challenged deportation 

orders, the Northern Ireland Court of 

Appeal found that Article 18 of the EC 

Treaty which protects the right of EU 

citizens to move and reside freely within 

the EU had been breached. 

  This decision could have significant 

ramifications for any EU national facing 

expulsion from the UK after serving 

a prison sentence. It provides vital 

clarification to government agencies and 

to individual members of society who are 

at risk of deportation at the end of serving 

a custodial sentence in this jurisdiction. 

•	 	In	the	Colma McKee case [2011] NIQB 

98, the High Court found the Department 

of Education had a statutory duty to 

encourage and facilitate Irish medium 

education and had failed to give proper 

weight to its obligations. The Court 

pressed the Department to review its 

responsibilities in light of the judgment.

  In the High Court, Mr Justice Treacy 

stated that the imposition of the 

statutory duty to promote the Irish 

language was not ‘merely aspirational’ 

but “has and is intended to have 

practical consequences and legislative 

significance.”

•	 	JR	47	[2013]	NIQB	7	challenged	the	

Department of Health’s failure to resettle 

people with learning difficulties from 

Muckamore hospital back into the 

community within a reasonable time 

frame. The support of the PILS Project 

meant the applicant’s legal team was 

able to appeal the decision of the High 

Court. The appeal was allowed by the 

Northern Ireland Court of Appeal and 

the case was remitted back to the High 

Court for a fresh hearing and decision.

  The Court handed down its decision on 

31 January 2013. The Court held that 

the Department and the Trust owed 

a legal duty to assess and review, on 

a regular basis, the community care 

needs of long stay residents in learning 

disability hospitals.

While we are delighted that we have 

supported these cases, and many other 

cases in the area of public interest litigation, 

we want members of the legal profession 

– you – to become members of the PILS 

Project, to enable you to make applications 

to us for casework support.

We know there are cases that cannot be 

advanced by Solicitors in private practice. 

The main concern will almost always relate 

to how a case is to be funded if an applicant 

is not eligible for Legal Aid. The on-going 

Access to Justice Review could amplify these 

difficulties. We want to support all public 

interest litigation efforts emanating from all 

sectors. If there is a case in the hands of a 

Solicitor, we want to make every effort to 

bring that case before the Courts.

  How to apply for support

To apply for support from us you need to 

become a member of the PILS Project. 

You can complete the application form for 

Solicitors that can be found on our website, 

www.pilsni.org. The application is free, and 
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once the form is received the application will go 

before our PILS Board for approval. 

Once you become a member of the Project, 

you can apply for legal and/or financial support 

by completing the casework support application 

form for Solicitors, also found on our website.

The Project authorises support for a case on a 

step-by-step basis. An application can be made 

for support to obtain Counsel’s opinion; for the 

leave hearing, and; for the substantive hearing 

itself.  No fee is charged when making any 

application at any stage. 

As a member of the PILS Project you will be 

invited to periodical meetings of the Solicitors’ 

Forum. The Forum will be an opportunity for 

us to update you on our work. It will also allow 

Solicitors to update each other on work they 

have been engaged in. The Forum will not 

only aim to encourage collaboration among 

Solicitors in areas of common interest, it will 

also aim to foster relations between the legal 

and NGO sectors.

  How to become involved in the work of    

  the Project

In addition to becoming a member, there are 

opportunities for you to contribute to the work 

of the PILS Project. As part of our commitment 

to the removal of the barriers to public interest 

litigation, we have a database of practitioners 

who are willing to work pro bono. Previously, 

Solicitors and barristers have not only provided 

their expertise at no cost to themselves in 

conjunction with litigation efforts. They have 

delivered training to our stakeholders on a 

specific area of law; they have checked the 

accuracy of guides we have prepared for our 

stakeholders prior to circulation and they have 

written articles that have been published in 

our periodical publications. They have also 

delivered presentations as keynote speakers 

at PILS events. If you are interested in being 

added to our pro bono register and giving 

some of your time and expertise in this way, 

we would be delighted to hear from you.

  How to find out more about the Project

You can find out more about our work and 

our achievements through our website, www.

pilsni.org. You can also find out about us 

through our two periodical publications, a 

monthly Update and a quarterly Newsletter. 

Past editions can be found on our website. 

If you would like to receive these free 

publications when they are released, please 

contact us and we will be very happy to add 

you to our mailing list. 

We hope to hold a seminar in the very near 

future to tell you more about us and how we 

can support you. In the interim, if you have 

a specific query pertaining to the Project, 

please contact us on 028 9044 6201, or 

send an email to info@pilsni.org.  

Fiona wins Conference sponsor prize

Fiona Wallace returned home with a rather fine little extra from this year’s 

Law Society Conference in Milan.

ICT solutions specialist Leaf Consultancy, one of the sponsors of the event, 

ran a prize draw – and Fiona was the lucky winner of the main prize, a mini 

iPad.

The young solicitor from Belfast-based Geo L MacLaine & Co, explained:  

“I was attending the Law Society conference for the first time and it was 

great to have the opportunity to listen to companies like Leaf offering topical 

advice to the legal industry.  I was happy to take part in the Leaf prize draw 

and I was really pleased when I won the main prize.”

Leaf MD, Steven Goldblatt, said the company was delighted to be involved 

as a sponsor of the Law Society Conference in Milan.

He added: “We are pleased to offer our continued support to the legal sector 

in Northern Ireland. Leaf has gained a wealth of experience managing IT for 

a variety of legal clients over the years.”

Fiona Wallace receives her prize from Steven Goldblatt, MD of Leaf.
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Implications of the 

JR47 judgement

On 31 January, 

the High Court 

established the 

obligation on the 

DHSSPS and 

on health and 

social care trusts to regularly complete an 

assessment of need of people who require 

community care services in Northern Ireland. 

The Honourable Mr Justice McCloskey 

delivered this judgement in the case of an 

application by JR47 for judicial review.  The 

Law Centre had brought the case on behalf 

of a patient who had waited over ten years to 

move out of a learning disability hospital and 

into the community.

This article by Catherine Harper, mental 

health legal adviser at Law Centre (NI), 

outlines the key points of the judgement and 

its broader implications in the field of health 

and social care law.

  Background to the case

The applicant (known as JR47) is an adult 

diagnosed with a mild learning disability. 

He was a long-stay patient at Muckamore 

Abbey Hospital, having been admitted 

there in 1997 pursuant to a Hospital Order 

without restriction. The Hospital Order 

lapsed in 2000. He remained in Muckamore 

Abbey Hospital as a voluntary patient 

until June 2011 when he was placed in 

accommodation in the community.

Law Centre (NI) brought judicial review 

proceedings on his behalf against Belfast 

Health & Social Care Trust (the Trust) and 

Department of Health, Social Services and 

Personal Safety (DHSSPS), on the basis that 

at all material times during his compulsory, 

then voluntary, residence at Muckamore 

Abbey Hospital, he was legally entitled to 

have his community care needs assessed 

and reviewed on at least an annual basis. It 

was argued that the statutory duty to do so 

falls on the DHSSPS, which then delegates 

to the relevant Trust, its statutory agent. 

Justice McCloskey found that the 

DHSSPS and the Trust owe a legal duty 

to assess and review, on a regular basis, 

the community care needs of all persons 

in Northern Ireland who appear to need 

services as enshrined in Article 15 of the 

1972 Order.

Article 15 of the 1972 Order involves two 

key elements:

1)  to make available advice, guidance 

and assistance to such an extent as it 

considers necessary

2)  and for that purpose shall make 

such arrangements and provide or 

secure the provision of such facilities 

(including the provision or arranging 

for the provision of residential or other 

accommodation as it considers suitable 

and adequate)

Although the language of Article 15 does 

not specifically refer to ‘assessment’, 

in his interpretation of the first element, 

Justice McCloskey stated (emphasis 

added), ‘it is beyond plausible dispute 

that, in enacting Article 15(1) of the 1972 

Order, the legislature contemplated that 

the responsible authority would make 

individual assessments in appropriate 

cases.  Any contrary suggestion simply 

does not make sense.’  

The legislation2 imposes a statutory duty to 

subject a person to appropriate assessment 

and inquiry as the DHSSPS and/or the Trust 

considers necessary. In considering which 

persons should be assessed, McCloskey 

is unequivocal; the benefit of the statutory 

duty should extend to any person within the 

knowledge of DHSSPS who might be seen 

to benefit from such inquiries.

So what should therefore trigger such 

an assessment? Justice McCloskey 

considered this at length and concluded 

that the authority must first determine that 

the person ‘might qualify for the conferral 

of any of the benefits available.’ Therefore, 

in meeting the benchmark for assessment, 

‘possible need must, as a matter of 

Mental health and community care

  The judgement

In his judgement, McCloskey J made the 

following declarations:

(a)  Under Article 15 of the Health and 

Personal Social Services (NI) Order 1972 

(‘the 1972 Order’) the DHSSPS and/or 

its statutory agent/s is/are under a duty 

to subject to appropriate assessment 

and inquiry any person within the scope 

of their knowledge or attention who 

appears to them might reasonably qualify 

for the enjoyment of any benefit available 

thereunder

(b)  Paragraph 2.2 of the People First 

guidance publication1 generates a 

substantive legitimate expectation that 

the appropriate assessment and inquiry 

will take place;

(c)  That Chapters 7 & 8 of the People 

First guidance generate a substantive 

legitimate expectation that assessments 

of social care needs and any resulting 

care plan will normally accord with the 

frameworks specified therein and

(d)  Finally, in those cases where an 

assessment has been carried out, the 

DHSSPS and/or its statutory agent/s is/

are under a duty to provide the assessed 

social care benefit within a reasonable 

period of time

This ruling transforms community care duties 

by clearly defining the obligations on the 

DHSSPS and the Trust. More generally, the 

judgement restores principles of independent 

living by supporting the resettlement 

of voluntary patients in supported 

accommodation and emphasising that needs 

must be assessed and individuals must have 

care plans. 

  Part (a) - duty to assess 

An important question settled by this 

judgement is whether there is a duty to 

assess everyone with community care needs 

and draw up care plans and, if so, what 

triggers that duty.



common sense, be investigated and 

assessed.’3

The judgement found that the DHSSPS 

and/or the Trust is/are under a duty to 

subject to appropriate assessment and 

inquiry any person within the scope of 

their knowledge or attention who might 

reasonably qualify for the enjoyment of 

any benefit available under the legislation.  

Justice McCloskey limited the duty of 

assessment to persons ‘already within the 

knowledge or contemplation’ of DHSSPS, 

rather than expanding the duty to cover the 

discovery of new persons who may benefit.

Once an assessment has been carried 

out, an eligible need has been identified 

and consideration has been given to 

what provision would be suitable and 

appropriate, the duty to provide services 

arises. 

  Part (b) of the judgement - the People   

  First guidance

Paragraph 2.2 of the People First guidance 

states: 

  ‘Health and Social Services Boards 

[now the Trusts] will be required to 

assess the care needs of any person 

who appears to them to be in need 

of community care services, and to 

decide, in the light of that assessment 

whether they should provide, or 

arrange for the provision of, any 

services.’

The guidance clearly sets out the 

requirement for an assessment which 

reflects the needs of the individual and 

where relevant, for community care services 

to be made available. Importantly, the 

guidance gives rise to an expectation that 

people can rely upon the Trust to carry out 

assessments.

 

However, while the guidance fleshes out 

the provisions contained in the 1972 

Order, it is not legally binding on the Trust. 

Therefore one of the questions considered 

at length in JR47 was the extent to which 

this document could be relied upon by an 

individual seeking assessment.  

Where a public body promises that it will 

confer a particular benefit on a person, or 

that it will act in a certain way in specific 

circumstances, the legal doctrine of 

legitimate expectation applies so that the 

individual may have a binding expectation 

that the public body will keep its promise 

and act accordingly. 

In his judgement, Justice McCloskey 

declared that paragraph 2.2 of the People 

First guidance generates a substantive 

legitimate expectation to like effect (as 

Article 15 of the 1972 Order). The guidance 

is mandatory, clear, unqualified and reflects 

the statutory duty under Article 15. 

 

  Part (c) -  chapters 7 & 8 of the People 

  First guidance

The People First guidance is fundamental 

to community care in Northern Ireland. 

It sets out the duties of the Trusts and 

the way in which these duties should 

practically be discharged and specify 

assessment and care planning procedures 

and methodologies, couched in clear and 

comprehensible terms.  They prescribe the 

‘essential features’ of a proper assessment 

process. 

Justice McCloskey concluded that chapters 

7 and 8 generate a substantive legitimate 

expectation that assessments of social 

care needs and any resulting care plan 

will normally accord with the frameworks 

specified in these chapters.

Examples of the practical requirements 

contained in the guidance for a proper 

assessment include:

•  the matters to be covered in a needs 

assessment

•  method and manner of carrying out an 

assessment

•  how decisions as to provision should 

correspond with priority needs

•  who may be most suitable to take the 

role of case manager

•  who should be consulted regarding a 

care plan

•  the issues that should be considered 

when creating a care package

•  who should receive a copy of the care 

plan and

•  the requirement to regularly review a 

care plan

JR47 makes it clear that the guidance 

contained in People First on assessments 

and care plans should be considered as a 

structure for current practice and that Trust 

staff ought to be aware of its contents.

  Part (d) - ‘reasonable time’

Once an assessment has been carried out 

and a need identified, JR47 held that this 

creates a legal duty of provision on the 

Trust. This duty involves consideration of 

what would be suitable and appropriate in 

any individual case. 

In addition, the DHSSPS and the Trust 

are under a duty to provide the assessed 

social care benefit within a reasonable 

time. Each case will therefore be fact 

specific in terms of what constitutes a 

reasonable time frame. While there may 

be a resource barrier and challenges in the 

present economic climate, JR47 makes 

it very clear that the assessed social 

care benefit must be provided within a 

reasonable time. The question remains 

what is reasonable given the facts of each 

individual case.

  Conclusion

JR47 will have positive implications for 

many people with a learning disability 

residing in long stay hospitals who want to 

live a more independent life. 

Its strategic significance will be of interest 

to solicitors and legal practitioners working 

in this field.  It sets a clear leading example 

and precedent by defining the legal 

responsibilities of health and social care 
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trusts and the Department in the provision 

of health and social care. 

Law Centre (NI) welcomes the judgement 

and looks forward to supporting the 

timely discharge of residents in long stay 

hospitals with improvements in the quality 

of assessments which expand the use of 

supported living. 

1People First: Care Management: Guidance on the 

Assessment and Provision of Community Care, 

can be accessed at http://ww.dhsspsni.gov.uk/

people_first_-_care_management_-_guidance_on_

assessment_and_the_provision_of_community_care.

pdf  

2Article 15 of the Health and Personal Social Services 

(NI) Order 1972

3In the matter of an application by JR47 for judicial 

review, McCloskey J at paragraph 70. Copy of 

the judgement is available on line at: http://www.

courtsni.gov.uk/en-GB/Judicial%20Decisions/

PublishedByYear/Documents/2013/[2013]%20

NIQB%207/j_j_McCL8735Final.htm

Summer courses at Law Centre (NI)
Law Centre courses carry CPD points for solicitors, barristers and CAB advisers.

Personal Independence Payment
5 July, Belfast

WRAP Refresher - Disability Related 
Benefits
8 August, Belfast – 13 August, Derry

Understanding Universal Credit
15 August, Belfast

Personal Independence Payment
20 August, Belfast – 3 September, 
Derry

Representing Clients at Mental 
Health Review Tribunals
19 September, Derry

Social Security: Seeking Work, 
Other Requirements and 
Sanctions
24 September, Belfast

Representing Clients at Mental 
Health Review Tribunals 
26 September, Belfast

More details: 
www.lawcentreni.org/training/
training.html 
or contact 
elaine.mccorriston@
lawcentreniwest.org, 
028 7126 2433.

Puzzled about 
rentals?

Ask about our Rent Guarantee 
Management Service.

Residential Sales 
Probate Valuations

Matrimonial Valuations
Residential Lettings

Property Management
Property Acquisitions

(028) 9042 1414
76 High Street Holywood BT18 9AE

rodgersandbrowne.co.uk
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Learn at Lunch CPD Series 2013

The popular lunchtime CPD series returned 

at the start of the year with a graphic 

presentation from Superintendent Muir Clark, 

former head of PSNI Road Policing. Muir, 

the first PSNI officer to deliver a CPD event 

for the BSA, provided an enlightening and 

sobering policing perspective on road traffic 

legislation. The Spring programme also 

hosted talks from Attorney General, John 

Larkin QC, Mr Justice McCloskey, Master 

Redpath and Industrial Tribunal President, 

Eileen McBride. The BSA committee would 

like to thank our guest speakers, who 

generously gave of their time to enable us 

maintain our reputation for affordable and 

comprehensive CPD provision. 

A highlight of the year so far was the 

afternoon seminar hosted by NIJAC in March 

entitled “Judicial Appointments – Myths, Tips 

and Realities; an opportunity to demystify 

the judicial appointments process”. NIJAC 

Commissioners provided practical guidance 

on overcoming the selection process whilst 

members of the judiciary shared their 

personal experiences of judicial life and 

their particular judicial pathway. NIJAC staff 

members, Adeline Frew and Conor Curran, 

promised a packed programme and 

delivered a tour-de-force for the 80 delegates. 

For future CPD events please look at the 

website www.belfast-solicitors-association.org 

and follow the links.

Marie Curie is BSA charity of  the year

Belfast Solicitors’ Association is delighted 

to team up with Marie Curie as its chosen 

charity. The Association will work with Marie 

Curie on a variety of fundraising events to 

help raise the charity’s profile and much 

needed funds for the hugely important work 

that it does.

Marie Curie offers specialist care for people 

with cancer and other life-limiting illnesses 

and support for families.  Its in-patient unit 

has 18 beds and has a fully-equipped Day 

Service Department. It employs a team 

of health and social care professionals, 

including medical and nursing staff, 

specially trained in pain and symptom 

control; occupational therapists, chaplains, 

physiotherapists and social workers.

Anne Hannan is Corporate Development 

Manager for the charity: “We aim to promote 

the best quality of life and death according 

to the wishes of the individual person. 

Our services include physical, emotional 

and spiritual care for patients together 

with support for the people who are close 

to them and we aim to meet the needs of 

people from all cultures and communities.” 

Speaking of the new partnership with BSA, 

Anne said: “We are delighted to get the 

opportunity to work with the Belfast Solicitors’ 

Association and to work together to promote 

and support the work that we do.”

Speakers and Committee members of BSA.
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Just as the turnout of the BSA Annual Golf 

Day was high so was the temperature. 

Basking in the glorious sunshine and playing 

under blue skies, close to 40 competitors took 

to the course at Malone. 

As with all competitions there can be only 

one winner and on a countback between Ken 

Rutherford and Vincent Lynagh, who both 

scored 34 points, it was Ken who prevailed to 

lift the BSA Cup along with a limited edition 

print of “Open Champions”.

Vincent should not be too unhappy though.  

As runner-up he received a voucher for two 

for an overnight stay at Lough Erne with golf 

and spa facilities included. 

Indeed, this was a theme for the day with 

John Gordon collecting a case of wine for 

winning the front nine.  Orla Mallon received 

spa vouchers to the tune of £150.00 for 

winning the Ladies’ Prize.  In truth, as Orla 

was the only lady to participate this year, she 

didn’t have much competition for her prize!

Our Dublin counterparts were again well 

represented and were kind enough to 

provide a bottle of wine for the Best Team 

Score which went to Napier & Sons. 

A huge thanks must go to our sponsors, 

Hanna Fine Art, Mercury Securities, 

Fitzwilliam Hotel, Burke Office Supplies, 

Thomas Saundersons and DX who 

generously put up the prizes for the day.    

Further thanks must go to the Green staff 

who had the course in top notch condition.   

A word of thanks to Malone catering staff 

who served an excellent meal. 

Finally, special thanks to John Palmer, who 

ensured a high turnout and organised the 

golfers on what was a glorious day. 

From left:  Ken Rutherford, Partner C & H 

Jefferson, who received first prize and Colin 

Mitchell, Honorary Secretary of the BSA.

Belfast solicitors golf  in the sun
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please contact Karen Irwin for rates, 
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dcp strategic 
communication ltd, 
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Tel: 028 9040 2296 
Fax: 028 9040 2291
Email: karen@dcppr.co.uk
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ADMINISTRATION OF JUSTICE

IN THE MATTER OF APPLICATIONS BY 

GEORGE MAYE AND PAUL MCHUGH AND 

IN THE MATTER OF AN APPLICATION FOR 

JUDICIAL REVIEW OF DECISIONS MADE 

BY THE NORTHERN IRELAND COURTS 

AND TRIBUNALS SERICE

Applicants bring judicial review applications 

to challenge the validity of warrants of 

commitment purportedly issued against them 

arising out of their failure to pay monies ordered 

to be paid on foot of Confiscation Orders 

made under the Proceeds of Crime (NI) Order 

1996. - discretion of the Court to fix a default 

period of imprisonment to be served in the 

event of a failure to make payment. - whether 

the warrants were unlawful in the present 

instance because there had been no default 

period specified in the court orders, the person 

issuing the warrants had no authority to issue 

them, the issue of warrants of commitment was 

a judicial act which demanded proper judicial 

discretion being exercised and the applicants 

were entitled to be notified and heard whether a 

warrant should issue. - whether the warrants as 

issued were unlawful and void. - HELD that the 

warrant of commitment issued against the first 

applicant cannot stand for the reason that the 

court in that case had not fixed a default period 

of imprisonment. - the warrant of commitment 

issued against the second applicant cannot 

stand because there was no hearing at which 

the circumstances were properly investigated. - 

both warrants were not validly issued

HIGH COURT

22 MARCH 2013

MORGAN LCJ, GIRVAN LJ, TREACY J

IN THE MATTER OF AN APPLICATION 

BY MICHAEL MCLARNON, GERARD 

MCKEOWN AND LEON CHAKRAVATI FOR 

LEAVE TO APPLY FOR JUDICIAL REVIEW 

AND IN THE MATTER OF DECISIONS OF 

THE CHIEF CONSTABLE OF THE POLICE 

SERVICE FOR NORTHERN IRELAND

Three separate judicial review applications 

which raise a common point in relation to the 

proper procedures to be followed in relation 

to the imposition and enforcement of fines 

on defendants convicted of offences coming 

before the Magistrates’ Courts. - whether the 

execution of the warrants of commitment 

for non-payment of fines was lawful having 

regard to the passage of time between 

the initial issuing of the warrants and their 

subsequent execution. - whether the 

underlying warrants as issued were lawful 

warrants. - issue by the Crown Court 

of warrants in consequence of the non 

payment of monies payable on foot of 

confiscation orders imposed by the Crown 

Court under the Proceeds of Crime (NI) 

Order 1996. - Court Service practice and 

the role of the PSNI. - whether the period 

of time which constitutes a reasonable time 

within which the PSNI should have served 

the warrants. - methodology deployed by 

the PSNI in extending time for the service 

or warrants. - procedural steps deployed by 

the PSNI in seeking to serve the warrants. 

HELD that the warrants as issued were not 

lawful warrants of commitment

HIGH COURT

22 MARCH 2013

MORGAN LCJ, GIRVAN LJ, TREACY LJ

COMPUTER LAW

HL (A MINOR) BY HER FATHER AND 

NEXT FRIEND, AL V FACEBOOK 

INCORPORATED, FACEBOOK 

IRELAND LIMITED, THE NORTHERN 

HEALTH AND SOCIAL CARE TRUST, 

DEPARTMENT OF JUSTICE FOR 

NORTHERN IRELAND, DEPARTMENT 

OF HEALTH AND SOCIAL SERVICES 

AND PUBLIC SAFETY FOR NORTHERN 

IRELAND, THE HOME OFFICE, 

DEPARTMENT OF CULTURE, MEDIA 

DNA SPORT, ATTORNEY GENERAL 

FOR NORTHERN IRELAND, ADVOCATE 

GENERAL FOR NORTHERN IRELAND 

AND ATTORNEY GENERAL FOR 

ENGLAND AND WALES

Plaintiff suing the ten defendants for 

negligence, breach of ECHR a. 2,3 and 

8, tort of misuse of private information, 

breach of confidence and breach of 

data protection. - applications brought 

by several of the defendants for Orders 

striking out the proceedings against them 

on the ground that no reasonable cause 

of action is disclosed. - whether the serious 

delay in prosecuting this case will bear on the 

Court’s resolution of the present application 

and will be considered infra. - plaintiff is a 12 

year old girl who is the subject of an interim 

care order and who has been posting sexually 

suggestive and inappropriate photographic 

images of herself on to Facebook. - whether 

the plaintiff is at risk of being targeted and/or 

groomed by paedophiles. - whether Facebook 

failed to prevent access to her to the site, 

failed to require age and identity verification of 

express parental consent as a precondition 

to the registration of an account by children. 

- whether monitoring system inadequate. - in 

the present application the plaintiff seeks an 

interim injunctive order against Facebook only 

for an interim injunction restraining Facebook 

from publishing, distributing, broadcasting 

or transmitting any information relating to 

the plaintiff, a mandatory injunction requiring 

Facebook to take all necessary steps to 

prevent the plaintiff from accessing Facebook, 

and from posting, publishing, distributing, 

broadcasting or transmitting any information 

relating to her on Facebook, or an injunction 

requiring Facebook to undertake steps to 

ensure that the age and identity of all members 

or users are verified in advance of permitting 

access to the site. - whether Facebook 

is capable of monitoring the volume of 

information and comment on its site. - whether 

the plaintiff has established a good arguable 

case to the grant of the substantive relief 

claimed. - how the balance of convenience 

is to be struck. - HELD that the plaintiff’s 

application for interim injunctive measures 

against Facebook is not made out and is 

accordingly refused. - further interlocutory 

hearings to follow

HIGH COURT

1 MARCH 2013

MCCLOSKEY J

CONTRACT

LINCOLN CENTRE BELFAST LIMITED 

V NORTHERN IRELAND HOUSING 

EXECUTIVE

Contract. - Plaintiff is a limited company 

active in the field of property development. 

From the Courts - 
abstracts of  some recent case law
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- defendant is the principal public housing 

authority for Northern Ireland which is 

the freehold owner of lands in Belfast city 

centre. - interpretation and implementation 

of a Development Agreement between the 

parties. - plaintiffs claim a declaration that 

the defendant had failed and/or refused to 

consider the plaintiff’s proposed variations 

to the design of the approved development 

scheme. - plaintiffs seek a declaration that 

the defendant is obliged to consider the 

plaintiff’s proposed variations to the design of 

the approved development scheme. - plaintiff 

seeks a declaration that the defendant may 

not, pursuant to the terms of the Development 

Agreement unreasonably withhold or refuse 

consent to the proposed variations of the 

design of the approved development scheme. 

- order of specific performance. - injunction 

restraining the defendant from attempting 

to terminate the Development Agreement, 

further relief and costs. - plaintiff informed the 

defendant that funding was not forthcoming to 

construct a basement carpark across the site 

as envisaged in the development submission 

and wished to build a multi-storey car park 

instead. - whether the plaintiff willing to vary the 

terms of the contract. - HELD in favour of the 

defendants

HIGH COURT

25 OCTOBER 2012

DEENY J

CRIMINAL LAW

R V MICHAEL BERRY

Reference from a sentence of 18 months 

imprisonment suspended for 3 years, a fine 

and disqualification from driving for 5 years 

imposed after the offender had been convicted 

of causing grievous bodily injury by dangerous 

driving. - trial judge suspended the sentence 

as a wholly exceptional step because of 

evidence relating to the offender’s employment 

issues and imposed a fine of £50,000 instead. 

- whether the imposition of a fine could be 

justified as a basis for suspending a sentence 

of imprisonment. - HELD that there were no 

circumstances justifying the exceptional course 

of suspending the sentence of imprisonment 

and sentence was therefore unduly lenient and 

impose a sentence of 12 months imprisonment 

in substitution for the suspended sentence of 

imprisonment and the fine

COURT OF APPEAL

27 FEBRUARY 2013

MORGAN LCJ, HIGGINS LJ, MCCLOSKEY J

R V NEIL HYDE

Appeal against a total sentence of 3 years 

imprisonment for a total of 48 offences which 

occurred during a 15 year period when 

the appellant was a member of a loyalist 

paramilitary organisation. - sentenced was 

reduced in light of an agreement entered 

into by the appellant and the prosecution 

pursuant to the Serious Organised Crime and 

Police Act 2005 arising from his assistance to 

police in the investigation of other paramilitary 

criminal activity. - whether the judge failed 

to give additional discount for the mitigating 

circumstances in the appellant’s personal 

life and that in all circumstances the learned 

judge should have suspended the custodial 

sentences. - sentencing of defendants who 

have assisted police in the investigation of 

crime. - whether the judge failed to give any 

or sufficient credit for the appellant’s personal 

mitigation and in particular for exceptional 

progress the appellant had made since 

entering the Assisting Offenders Scheme. - 

whether the appropriate sentence was lower 

than imposed. - whether in the exceptional 

circumstances of this case it would have been 

appropriate for the sentence of imprisonment 

to have been suspended. - HELD that appeal 

dismissed [Annex to judgment contains 

Guidance on the Sentencing of Defendants 

who have Assisted Police in the Investigation 

of Crime]

COURT OF APPEAL

18 FEBRUARY 2013

MORGAN LCJ, GIRVAN LJ, COGHLIN LJ

DAMAGES

GREGORY MULLAN AND PERPETUA 

MULLAN V GABRIELLE GIAMBRONE 

PRACTISING AS GIAMBRONE LAW, 

SOLICITORS AND EUROPEAN LAWYERS

Damages for breach of contract and 

negligence of the defendant, acting as 

solicitors for the plaintiffs, in relation to the 

proposed purchase of properties in Italy. - plaintiffs 

paid monies as a holding deposit for 50% of 

the purchase price of the property. - funds 

have been lost by the admitted default of the 

defendant. - currency in which the judgment 

should be entered for the plaintiffs. - fluctuations 

in the currency exchange rates between euro and 

sterling. - plaintiffs contend for judgment in euros 

and defendant contends for judgment in sterling. 

- HELD that judgment made for the plaintiffs in 

sterling

HIGH COURT

25 FEBRUARY 2013

WEATHERUP J

DISCLOSURE

AN APPLICATION FOR DISCOVERY 

IN JUDICIAL REVIEW PROCEEDINGS 

BROUGHT BY GERALDINE FINUCANE

Application for discovery of documents in the 

course of a judicial review application brought 

by the applicant in which she challenges the 

decision of the then Secretary of State to hold a 

review into the death of Patrick Finucane rather 

than a public inquiry of the kind recommended by 

Judge Peter Cory. - relevance of the documents 

sought on discovery and whether disclosure of 

the documents or any of them is necessary for 

the fair disposal of the judicial review application. 

- grounds for judicial review include legitimate 

expectation of the applicant. - legal principles 

in relation to discovery of documents in judicial 

review applications. - HELD that disclosure is 

necessary for fair disposal of the case and the trial 

judge should receive and inspect the outstanding 

documents to that he can decide whether 

disclosure would give sufficient extra assistance to 

the applicant’s case over and above the material 

that has been furnished

HIGH COURT

23 APRIL 2013

STEPHENS J

ROBERT GORDON MARTIN AND HEATHER 

ELAINE MARTIN AND OTHERS V GABRIELE 

GIAMBRONE P/A GIAMBRONE AND LAW, 

SOLICITORS AND EUROPEAN LAWYERS

Defendants had posted comments on Facebook 

which were considered relevant to the Mareva 

Injunction obtained against the defendant which 

restricts the defendant from dissipating his 

From the Courts - 
abstracts of  some recent case law



assets. – plaintiff seeks to make use of these 

comments (the document) in the course of both 

sets of proceedings. – defendant wants an 

order that they cannot be used and must not be 

disclosed to the Judge presently dealing with 

the Injunction or the trial Judge dealing with the 

main actions. – whether the comments were 

confidential as his Facebook site is restricted to 

communications to his friends only. – whether 

use of the document would constitute a breach 

of confidence. - HELD that the document was 

both relevant  and necessary for disposing fairly 

of the proceedings and could be disclosed to 

both Judges

HIGH COURT

5 MARCH 2013

HORNER J

DAVID CHRISTOPHER WALSH AND 

OTHERS V BANK OF SCOTLAND PLC

Application by plaintiffs for specific discovery of 

documents. - first plaintiff is a company director 

who was involved with the 5 plaintiff companies. 

- defendant bank operated in Northern 

Ireland as the Bank of Scotland (Ireland) Ltd 

and ceased to exist on 31 December when 

it became the present defendant, Bank of 

Scotland PLC. - between 2002 and 2007 the 

plaintiffs completed a series of substantial 

banking transactions with the defendant. 

- defendant informed the plaintiff that the 

defendant had decided as a matter of policy to 

wind down and close the former Bank’s loan 

book within a period of 12-18 months and 

that all the plaintiff’s facilities without exception 

would be required to be repaid. - plaintiffs 

claim estoppel, misrepresentation, breach of 

contract and negligence. - documents sought 

include incentivisation documents and bonus 

programmes for lending staff employed by the 

defendant, various policies and directions. - 

HELD that specific discovery is ordered in some 

of the categories

HIGH COURT

20 JANUARY 2013

WEATHERUP J

EXTRADITION

IN THE MATTER OF AN APPLICATION 

UNDER THE EXTRADITION ACT 2004

Appeal by the Republic of Lithuania which 

seeks the extradition of Liam Campbell 

(the requested person) on suspicion of 

involvement in terrorist offences on foot of 

a European Arrest Warrant (EAW) issued 

in Lithuania and the Republic of Ireland. - 

requested person came to Northern Ireland 

in breach of his bail conditions whereupon 

he was arrested under the EAW. - Judge 

ruled that the requested person could not 

establish that he was at risk of suffering 

a denial of a.6 ECHR rights in Lithuania 

but the Judge was satisfied on evidence 

that to extradite the requested person 

would lead to a breach of a. 3 rights (risk 

of torture and/or inhuman and degrading 

treatment) and would be in breach of the 

Extradition Act 2003. - whether there is 

a strong presumption that Category 1 

States (of which Lithuania is one) will fulfil 

their Convention obligations and secure to 

everyone within their jurisdiction their rights 

and freedoms. - test. - whether the Judge’s 

conclusion on the evidence was speculative. 

- whether desirability of extradition is a 

factor to be taken into account when 

deciding whether the punishment likely to 

be imposed in the receiving state attains the 

minimum level of severity which would make 

it inhuman and degrading. - application to 

adduce new evidence. - evidence relating 

to Lithuanian prison conditions. - HELD that 

the judge applied the a.3 test correctly and 

appeal dismissed

HIGH COURT

22 FEBRUARY 2013

MORGAN LCJ, GIRVAN LJ, COGHLIN LJ

FAMILY LAW

A TRUST V ES

Whether a full fact-finding hearing should be 

held in relation to threshold issues arising in 

this case (as the applicant Trust contends) or 

whether the court can proceed to the welfare 

stage of the proceedings on the basis of 

concessions as to the threshold stage made 

by the mother and father (the respondents). 

- Court has an application by the Trust in 

respect of a minor under a. 50 Children 

(NI) Order 1995 for a care order following 

allegations of sexual abuse. - whether the child 

was at risk of significant harm. - whether the 

concessions made by the father do not go far 

enough to recognise and establish the reason 

and concerns for Trust intervention and fall short 

of what is required. - relevant factors in deciding 

whether the conduct a fact finding exercise. 

- extent to which the mother appreciates the 

risks faced by the child and her ability to protect 

her. - HELD that the concessions proposed 

by the respondents fail to meet the needs of a 

just resolution to the dispute and a fact finding 

hearing needs to be held

HIGH COURT

24 JANUARY 2013

MAGUIRE J

INSOLVENCY

ACC BANK PLC V SEAN MCCANN

Applicant seeks to annul or rescind a 

bankruptcy order made against the respondent. 

- applicant, on foot of a judgment against the 

respondent, had issued its own bankruptcy 

summons in the High Court in Dublin. - 

applicant contends that the Northern Ireland 

bankruptcy order is a nullity due to procedural 

irregularity. - applicant contends that as a 

creditor it had a right to appear and oppose 

the petition on jurisdictional grounds, namely 

that the Centre of Main Interests (COMI) of 

the respondent is the Republic of Ireland. - 

respondent claims that his COMI is Northern 

Ireland and that the High Court of Northern 

Ireland has jurisdiction in bankruptcy over him. 

- whether the irregular circumstances of the 

bankruptcy hearing amounted to procedural 

irregularity for the purposes of the Insolvency 

(NI) Order. - professional domicile and habitual 

residence of the respondent. - HELD that 

the hearing for the bankruptcy order was 

procedurally irregular and ought not to have 

taken place since the petitioner’s application did 

not meet the statutory criteria for an expedited 

hearing and the court did not have jurisdiction 

to make the order without a hearing and full 

evidence from all parties with notice to the 

applicant. - bankruptcy order annulled

HIGH COURT

28 JANUARY 2013

KELLY MASTER
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From the Courts - 
abstracts of  some recent case law

WALTER LISMORE AS TRUSTEE IN 

BANKRUPTCY OF JAMES JOSEPH 

DAVEY V JAMES JOSEPH DAVEY AND 

PATRICIA DAVEY

Trustee in bankruptcy seeks to realise the 

bankrupt’s interest in his home more than 3 

years from the date of bankruptcy. - current 

statutory provisions state that if certain steps 

are not taken to realise the bankrupt’s interest 

in his home within 3 years of the date of 

the bankruptcy order, the bankrupt’s home 

ceases to form part of the estate and revests 

in the bankrupt. - trustee filed an application 

to substitute a longer period for the statutory 

period. - whether the court has jurisdiction 

to grant the trustee’s application. - statutory 

interpretation. - trustee withheld issuing 

repossession proceedings in his belief that 

the bankrupt intended to bring an annulment 

application. - diary error meant the statutory 

re-vesting date was incorrectly noted. - HELD 

that the trustee’s application is, in reality, a 

retrospective application under the Insolvency 

(NI) Order for which there is no authority. - 

bankrupt’s dwelling-house ceases to form part 

of the estate and is re-vested in the bankrupt 

on that date. - application refused

HIGH COURT

1 MARCH 2013

KELLY MASTER

JUDICIAL REVIEW

IN THE MATTER OF AN APPLICATION BY 

MARGARET CAMPBELL FOR LEAVE TO 

APPLY FOR JUDICIAL REVIEW AND IN 

THE MATTER OF DECISIONS OF DERRY 

CITY COUNCIL MADE ON 22 JULY 2012

Applicant is the wife of the deceased who 

challenges a decision by Derry City Council 

whereby it granted a right of burial to the 

father of the deceased when it was aware 

that the applicant was the deceased’s next 

of kin. - applicant also challenges a decision 

of the Council to grant a permit to erect a 

headstone despite a permit having been 

granted to the applicant. - applicant wishes 

to be buried with her deceased husband 

upon her own death and for her son to he 

afforded the opportunity to be interred in the 

same plot. - applicant wishes the headstone 

erected by the deceased’s parents to either 

be removed and replaced with a headstone 

selected by the applicant, with her choice of 

inscription or that headstone be amended 

to reflect that the deceased was a much 

loved husband. - whether the Council acted 

ultra vires by granting the right of burial of 

her husband to the deceased’s father. - 

applicant seeks order of certiorari to quash 

the decision and a declaration that the 

decisions are unlawful, ultra vires and of no 

force or effect. - whether the City Council 

erred in law or acted in breach of duty or in 

a procedurally unfair manner. - HELD that 

the applicant has no locus to challenge 

a private contract formed between the 

respondent and the deceased’s father, 

that the respondent acted entirely lawfully, 

there was no infraction of the Burial 

Grounds Regulations and the right to erect 

a headstone is incidental to the grant of a 

right of burial. - application dismissed

HIGH COURT

14 MARCH 2013

TREACY J

LEGAL AID

IN THE MATTER OF AN APPLICATION 

BY RAYMOND BROWNLEE FOR 

JUDICIAL REVIEW

Application by a convicted prisoner seeking 

various reliefs including a declaration that 

the respondent’s decision to make no 

provision for exceptional circumstances 

in the payment of fees under the Crown 

Court Proceedings (Cost) (Amendment) 

Rules 2011 is unlawful and a declaration 

that the said Rules operate to constitute a 

breach of the applicant’s right to a fair trial 

pursuant to a.6 ECHR. - applicant due to be 

sentenced and may be exposed to the risk 

of receiving an indeterminate life sentence 

without the benefit of legal representation. 

- proceedings may have to be stayed as an 

abuse of process in the absence of legal 

representation. - fresh set of representation 

had been instructed at pre-sentencing stage 

of the trial. - legal aid certificate granted for 

solicitor, Senior and Junior Counsel. - legal 

aid fees payable in proceedings. - whether 

the fees payable represented fair remuneration 

for the nature and extent of the work involved 

in the case. - applicant has not been able to 

find any Counsel to represent him allegedly 

because of the failure of the regulatory 

framework to make provision for exceptional 

or unusual circumstances in the payment 

of fees. - inflexibility of the fixed payment 

scheme. - substantial preparatory work 

required. - HELD that the Scheme must be 

adjusted to meet the exceptional and unusual 

circumstances which have arisen and judicial 

review allowed

HIGH COURT

20 MARCH 2013

TREACY J

PLANNING

IN THE MATTER OF AN APPLICATION 

BY THE NORTHERN IRELAND 

ENVIRONMENT AGENCY FOR JUDICIAL 

REVIEW

Applicant (Northern Ireland Environment 

Agency “NIEA”) challenges a decision of the 

Planning Appeals Commission allowing an 

appeal brought by Ace Bates Skip Hire Limited 

(Ace Bates) against a decision of the NIEA to 

refuse a licence under the Pollution Prevention 

and Control Regulations (PPC licence) to 

operate a landfill site on lands adjacent to 

property in Belfast. – Ace Bates had been 

refused a licence by the NIEA because its 

activities on the site had demonstrated 

serious breaches of environmental protection 

requirements, serious disregard for basic 

environmental protection requirements, 

disregard of environmental restrictions in place 

and a lack of basic technical competence 

and was not a fit and proper person to hold a 

PPC licence. – whether the PAC erred in law in 

that it failed to examine the allegations directly 

relevant to the fit persons test, proceeded 

erroneously and failed to comply with the 

statutory requirements. - HELD that the NIEA 

misdirected itself, application for judicial review 

allowed and impugned decision quashed

HIGH COURT

10 APRIL 2013

TREACY J



REAL PROPERTY

IN THE MATTER OF FORTHOUSE 

DEVELOPMENTS LIMITED BETWEEN 

GREGG STERRITT, AS ADMINISTRATOR 

OF FORTHOUSE DEVELOPMENTS 

LIMITED (IN ADMINISTRATION) V ALLIED 

IRISH BANKS LIMITED AND MAURA 

MCCARTHY AND OTHERS

Applicant is administrator of Forthouse 

Developments Limited (the company) which 

was incorporated as a Special Purpose 

Vehicle for the purpose of developing an 

apartment complex. - the company sought 

funding for the development from the first 

respondent (the Bank) which in turn sought 

security from the Company in the form of a 

mortgage debenture over all the assets and 

legal charge of the lands. - application to 

register debenture and charge out of time. - 

of the completed apartments, 24 had agreed 

a sale but did not complete and the applicant 

has accepted that these contracts cannot 

be enforced by the Company. - applicant 

seeks declarations on whether the mortgage 

charge and mortgage debenture are validly 

executed and therefore effective. - whether 

the mortgage charge is void against the 

applicant or the respondents (other than the 

Bank) pursuant to the Companies Act 2006. 

- whether the mortgage charge is prior to the 

equitable liens arising to secure repayment 

of the deposits paid by the purchasers to 

the Company. - whether the purchaser’s 

lien extends only to the apartment he or she 

contracted to buy or extends to the entirety 

of the Company’s property. - HELD that the 

mortgage debenture and mortgage charge 

are duly registered, that the creation of the lien 

should be on the date either of the receipt of 

the cheque for the first deposit or the date of 

it being negotiated. - where the equitable lien 

in respect of a particular purchase has priority 

over the charge the applicant should pay 

the proceeds of sale of any apartment first 

to discharge that lien and thereafter towards 

the charge. – to the extent that the court has 

determined that the equitable lien does not 

have priority over the charge, the applicant 

should distribute the proceeds of sale in 

accordance with previous correspondence

HIGH COURT

22 FEBRUARY 2013

BURGESS HHJ

MELBOURNE MORTGAGES LIMITED V 

GERARD BERRY

Application to set aside an order for 

possession of the defendant’s home, the 

title to which is registered in a Land Registry 

folio. - possession order enforced because 

of the defendant’s failure to comply with 

payment terms. - defendant counterclaiming 

for relief under the Consumer Credit Act 

1974 on the basis that an unfair credit 

relationship exists between the parties. 

- proceedings were issued pursuant 

to an unregistered credit agreement 

incorporating a charge over the dwelling 

house. - registered land. - defendant did 

not reveal the truth about his income 

and plaintiff did not properly scrutinise 

the financial circumstances of potential 

borrowers. - undisclosed commissions paid 

to the defendant’s brokers by the plaintiff. - 

fraudulent representation in entering into a 

mortgage. - Office of Fair Trading Guidelines 

on principles of transparency between 

lender, borrower and broker. - HELD that 

the possession order be set aside and 

a declaration made that an unfair credit 

relationship exists and terms of mortgage 

revised

HIGH COURT

21 JANUARY 2013

ELLISON MASTER

ROAD TRAFFIC

COLIN CLARKE V LYNDSAY 

MCCULLOUGH

Quantum. - damages. - road traffic 

collision. - credit hire litigation whereby 

plaintiff received a replacement vehicle 

as a substitution. - whether the principal 

component of the plaintiff’s claim (the 

replacement vehicle) is irrecoverable by 

reason of the Cancellation of Contracts 

made in a Consumer’s Home or Place of 

Work Regulations 2008. - whether in the 

alternative the totality of the replacement 

vehicle period is excessive and unreasonable 

and the plaintiff’s claim must be reduced. 

- whether the plaintiff had failed to mitigate his 

loss by failing to pursue the repair of his vehicle 

through his own insurance company at an 

early stage. - governing legal principles in credit 

hire litigation. - enforceability of the successive 

credit hire agreements. - the actual cost to 

the plaintiff. - the non-standard driver charge 

component of all credit hire agreements. - the 

plaintiff’s failure to repair his vehicle sooner at his 

own cost. - the unreasonably higher quality (and 

resulting higher cost) of the replacement vehicle 

used by the plaintiff. - whether the defendant 

has discharged the burden of establishing 

that the plaintiff failed to take reasonable steps 

to mitigate his loss, or, alternatively, acted 

unreasonably in the mitigation measures 

undertaken by him. - HELD that the defendant 

has discharged the burden of establishing that 

the plaintiff’s failure to arrange for his vehicle to 

be repaired at his own expense was a failure to 

take a reasonable step in the mitigation of his 

loss and that the credit hire element of his claim 

for damages succeeds to 50% only. - judgment 

for the plaintiff against the defendant in the form 

of recoverable damages for £12,408.37

HIGH COURT

21 DECEMBER 2012

MCCLOSKEY J

SOLICITORS

DONARD MCCANN V KEVIN HIGGINS

Appeal against decision of District Judge 

making a decree in favour of the plaintiff for 

professional fees which had not been paid 

by the defendant/appellant. - appellant’s 

relationship with the plaintiff had broken down 

and plaintiff came off record. - outstanding 

professional fees. - whether the plaintiff was in 

breach of the Solicitors (Client Communications) 

Practice Regulations 2008. - obligations of 

solicitors to clients and the concept of solicitors’ 

negligence. - nature of the solicitor’s duty of 

care. - reliance on counsel’s advice. - HELD that 

decision of the District Judge is affirmed and 

appeal dismissed

HIGH COURT

21 FEBRUARY 2013

GILLEN J
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High Hedges

  Legislation 

All legislation is available on Libero via the 

Law Society website at www.lawsoc-ni.org

High Hedges Act (Northern Ireland) 2011 

Ch 21

Commencement:  ss 4(1),4(4) and 7(7) 

came into operation on 31 January 2012. 

The remaining provisions came into 

operation on 31 March 2012.

The High Hedges (2011 Act) 

(Commencement) Order (Northern Ireland) 

2012 SR 20

The High Hedges (Fee Transfer) Regulations 

(Northern Ireland) 2012

Commencement: 31 March 2012

The Valuation Tribunal (Amendment) Rules 

(Northern Ireland) 2012

Commencement: 16 April 2012

These Regulations regulate the exercise 

of rights of appeal to the Northern Ireland 

Valuation Tribunal and prescribe the practice 

and procedure in relation to proceedings 

before the Tribunal.  The Rules also include 

the necessary forms.

The High Hedges (Fee) Regulations (Northern 

Ireland) 2012

Commencement: 31 March 2012

as guidance for hedge owners and 

complainants.  There is also guidance and a 

complaint form.

http://www.downdc.gov.uk/

Belfast City Council

Includes information for those affected by 

high hedges and information for hedge 

owners.  The site also explains the procedure 

for making a complaint as well as providing 

template letters.  There is also a useful 

guidance note for hedge owners and a list 

of arborists.  Contact details for the High 

Hedges Section is also listed.

http://www.belfastcity.gov.uk/highhedges/

index.asp

Lisburn City Council

Includes frequently asked questions 

and answers regarding high hedges as 

well as guidance for hedge owners and 

complainants.  There is also guidance and a 

complaint form.

http://www.lisburncity.gov.uk/your-city-

council/council-departments/environmental-

services/environmental-health/high-hedges/

  Books in the library

Mynors, C. The law of trees, forests and 

hedgerows. 2nd ed. Sweet & Maxwell. 

2011

  Articles

Time to trim? – The High Hedges Act (NI) 

2011

Leonard: 2011 Feb/March The Writ 25

High Hedges Act - a good thing or a bad 

thing? (Comments on the 2011 Act including 

the need for specific legislation to give redress 

to neighbours suffering loss of light due to a high 

hedge, the concern that it could be used in bad 

faith in the context of a wider neighbour dispute 

and the need for vendors to be under a duty 

to disclose any hedge disputes to a potential 

purchaser.

Murray: 2012 2 FOLIO 30-31.

  Websites

Department of Environment

Explains the High Hedges Act with links to 

both the Act and the Regulations.  There is 

also a list of guidance booklets, for Councils, 

hedgeowners and complainants, as well as 

some technical advice and a spreadsheet for 

calculating actual hedge height.

http://www.doeni.gov.uk/index/protect_the_

environment/local_environmental_issues/high_

hedges_2/high_hedges_2-6.htm

Down City Council

Includes frequently asked questions and 

answers regarding high hedges as well 

The High Hedges Act (NI) 2011 which came into force on 31 March 2012, allows 
for action to be taken over a problem high hedge. It deals with evergreen and semi-
evergreen hedges that are more than 2 metres in height and affecting light reaching a 
neighbouring domestic property. The Act introduces a formal complaints system that is 
operated by local councils.  Complainants must demonstrate that they have tried to resolve 
the issue with the owner of the hedge before making a formal complaint. Each case is determined 
on its own merits.  A complaint cannot be made about single trees or single shrubs, whatever their size.  
The Act also excludes areas of forest or woodland (greater than 0.2 hectares in area). 

The Northern Ireland Valuation Tribunal will administer high hedge appeals. 

(DOE website)
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Classifieds

Missing Wills
Re:  Kinless Helen Robinson  (otherwise 

known as Kinless Helen Dobbin)

Late of: 7 Glenview Crescent, Belfast BT5 

7LX

Date of death: In and around 28 March 2013

Would any person having knowledge of the 

whereabouts of the Will for the above named 
deceased please contact:
Stuart Harper

Holmes & Moffitt

Solicitors

289 Shankill Road

Belfast      BT13 1FT

Tel:  028 9023 0836 

Fax:  028 9033 2530

Email: sharper@holmof.co.uk

Re: Mary Josephine Porter  (deceased)

Late of: 7 Knockbreda Gardens, Belfast BT6 0HH

Date of death: 17 May 2007

Would any person having knowledge of the 
whereabouts of any Will made by the above 
named deceased please contact:
Donaghy Carey

Solicitors

Rosemary House, 45-47 Rosemary Street

Belfast     BT1 1QB
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Classifieds

Missing Title 
Deeds
Lands at: 2 Ballymaconnell Road, Bangor BT20 5PN

Registered Owner: Lynne Harvey

Take notice that any person having custody of or 
information as to the whereabouts of the Title Deeds 
relating to the above mentioned property should 
forthwith produce said Title Deeds or communicate 
such information to the undermentioned solicitors.
And take further notice that unless the said Title 
Deeds are so produced or adequate information 
as to their whereabouts is so communicated within 
three weeks of publication of this notice, new Title 
Deeds may be applied for.
David Russell & Co

Solicitors

66 Abbey Street, Bangor

County Down     BT20 4JB

Tel:  028 9127 4044

Fax:  028 9127 4327

Lands at: 39 Beechill Road, Belfast BT8 4PT

Registered Owner: Adrian Charles Broadbent
Take notice that any person having custody of or 
information as to the whereabouts of the Title Deeds 
relating to the above mentioned property should 
forthwith produce said Title Deeds or communicate 
such information to the undermentioned solicitors.
And take further notice that unless the said Title 
Deeds are so produced or adequate information 
as to their whereabouts is so communicated within 
three weeks of publication of this notice, new Title 
Deeds may be applied for.
David Russell & Co

Solicitors

66 Abbey Street, Bangor

County Down     BT20 4JB

Tel:  028 9127 4044

Fax:  028 9127 4327

Solicitor Required
Required by Anderson & Co of Coleraine - Solicitor 
of four or five years’ post qualification experience, 
particularly in Inheritance Tax and Administration 
of Estates (experience essential).  A successful 
candidate will be working primarily with the 
foregoing together with some Conveyancing.  Part-
time availability by a suitable candidate would be 
considered.  Terms negotiable.  Send Curriculum 
Vitae to Senior Solicitor, Anderson & Co of 17 New 
Row, Coleraine, BT52 1AD.

Re: Margaretta Tate otherwise Madge 

Tate  (deceased)

Late of: 55 Swift’s Quay, 

Carrickfergus, County Antrim BT38 

8BQ

Date of death: 10 January 2013
Would any person having any knowledge 
of the whereabouts of a Will made by the 
above named deceased please contact:
Bernadette Mulholland

Solicitor

37 King Street

Magherafelt

County Derry    BT45 6AR

Tel:  028 7963 2030 

Fax:  028 7963 3633

DX: DX 3305 NR Magherafelt

Re: Kenneth Victor Bulfin

Late/Formerly of: 53 Windermere Road, 

Belfast

Date of death: 7 May 2012
Would any person having any knowledge 
of the whereabouts of a Will made by the 
above named deceased please contact:
Richard Barbour & Co

Solicitors

1st Floor, Causeway Tower

James Street South

Belfast     BT2 8DN

Tel:  028 9023 5544 

Fax:  028 9023 7755

Re: David Dinsmore

Late of: 30 Railway Street, Banbridge

Previously of: 1 Pinley Green, 

Banbridge and previously residing in 

Belfast

Date of death: 12 April 2013
Would any person having any knowledge 
of the whereabouts of a Will for the above 
named deceased please contact:
Gillen & Co

Solicitors

3 Old Kenlis Street, Banbridge

County Down     BT32 3BD

Tel:  028 4062 6639 

Fax:  028 4066 9564

Email: maria@michaelgillen.co.uk

Tel:  028 9023 8222 

Fax:  028 9032 1782

Email: mail@donaghycarey.com

Re:  Edward Scott  (deceased)

Late of: Woodgrove Nursing Home, 67 

Hillsborough Road, Lisburn BT28 1JN

(please note this is the only address we 

have and we are unaware of his

previous private address)

Date of death: 19 January 2013
Would any person having knowledge of the 
whereabouts of any Will made by the above 
named deceased please contact:
Nick Fenton

Conn & Fenton

Solicitors

39 Bow Street, Lisburn

County Antrim     BT28 1BJ

Tel:  028 9267 2760 

Fax:  028 9267 1430

Re: Hugh Boyd   (deceased)

Late of: 1 North Road, Newtownards, 

County Down BT23 7AN

Date of death: 4 May 2013
Would any person having any knowledge 
of the whereabouts of a Will made by the 
above named deceased please contact:
Joseph F McCollum & Company

Solicitors

52 Regent Street, Newtownards

County Down     BT23 4LP

Tel:  028 9181 3142 

Fax:  028 9181 2499

Email: joe@josephmccollum.co.uk

Re: Callistus Hamilton otherwise Cliff 

Hamilton (deceased)

Late of: 25 Blackstaff Road, Kircubbin, 

Newtownards, County Down BT22 1AQ

Date of death: 27 March 2013
Would any person having any knowledge 
of the whereabouts of a Will made by the 
above named deceased please contact:
Joseph F McCollum & Company

Solicitors

52 Regent Street, Newtownards

County Down     BT23 4LP

Tel:  028 9181 3142 

Fax:  028 9181 2499

Email: joe@josephmccollum.co.uk
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REPUBLIC OF
IRELAND AGENTS

Client focused advice

Lavelle Coleman Solicitors
20 On Hatch, Lower Hatch Street,
Dublin 2, Ireland.

t 00 (353) 1 644 5800
f 00 (353) 1 661 9912  
e  law@lavellecoleman.ie
w  www.lavellecoleman.ie

Contact: 
Marc Fitzgibbon, Partner

Willing to undertake 

agency work on 

behalf of Solicitors in 

Northern Ireland

 

AGENCY SERVICES
Hello. I’m Nicholas Hughes Solicitor originally from Co. Tyrone. 
My firm and I have been offering agency services to Northern 
Ireland legal firms for over 25 years.

We set out our fee splitting arrangement clearly at the outset.
See www.businesslawyers.ie/agency-services

You can contact me directly on 00 353 87 9978912 / 
nick@businesslawyers.ie

Or alternatively contact our admin on law@businesslawyers.ie 
and they will forward your referral to the most qualified lawyer to 
handle the instruction.

Our fundamental principle is Client First. You can be assured of a 
professional and courteous service to you and your client.

Leeson Chambers, 32 Leeson Street , Dublin 2 
Tel 00 353 1 7088470 Fax 00 353 1 7088410
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KEVIN J McVITTY 
BSc(Hons) MRICS  
Chartered Building Surveyor 
 
• Expert Mapping Services for  

the Legal Profession Including 
Compulsory First Registration 
 

• Maps Prepared Digitally on 
Ordnance Survey Data by 
Qualified Chartered Surveyor 
 

• Un-Mapped Boundaries Surveyed 
and Accurately Incorporated into 
Ordnance Survey Detail 

 

Kevin J McVitty BSc(Hons) MRICS 
Dash House 34 Shore Road  
Holywood Co Down BT18 9HX 
028 9039 3933 / 077 0707 5558 
mail@kevinmcvitty.co.uk  
www.kevinmcvitty.co.uk  
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Chartered Clinical 
Psychologist 

 

 Medico-legal reports. 
 Psychological therapy for 

mental health 
difficulties. 

 Neuro-psychological 
assessment (IQ testing / 
capacity). 

 
 
 
 

 
 

 
 
 
 
 

 
 
 

DR DEBORAH 
WALTON 

Ba.(Hons.), MSc., D.Clin.Psych 

Practicing from:- 
 
Malone Medical 
Chambers 
142 Malone Road, 
Belfast, BT9 5LH 
 
T:  028 90667676   
 

Tel: 0797 180 5666 
Email: 
debbiewalton110475@yahoo.co.uk 
 

 

 

 

 

 

 

 

  

 

 

 

  

  
 Matrimonial – Ancillary Relief 

 Business & Company Valuations 
 

 Loss of Profit Quantums 

 Expert and Single Joint Expert 
Witness Reports and Testimony 
 

 Expert Determinations 

 Asset Tracing 

Legal Aid Work Undertaken 
 

Scottish Provident Building 
 7 Donegall Square West, Belfast, BT1 6JH 

Contact Johnny Webb 
Telephone – 028 90918499 

email – johnny@webbandco.co.uk 

www.webbandco.co.uk 

 

Dr Catherine Donaldson
Consultant Clinical Psychologist

Tel: 077437 44085
Email: kate.donaldson1@gmail.com

Medico-Legal Reports 

• Based on the assessment of:

•  Cognitive functioning 
 (e.g. IQ, LD, dementia, head  
 injury)

• Adult mental health
  (e.g. depression, PTSD,  
 schizophrenia) 

• Personality disorders

• Occupational stress 

• Psychological consequences  
 of personal injury

THE  ORIGINAL  TIME RECORD 
SIMPLE. EASY. RELIABLE.

 
To order visit 
www.timerpad.com 
or call 028 9084 9086

©2013 Timer Pad A Modus Marketing Product



First Choice for Medico-Legal MRI

• Appointments available   
 within 24-48 hours

• Fast turnaround of reports

• Expert consultant    
 radiologists in all medical   
 specialities

Northern MRI
93 Malone Road, Belfast, BT9 6SP
T: 028 9066 0050  
F: 028 9038 6733
E: info@northernmri.com
www.northernmri.com

Call us now on

028 9066 0050

Northern MRI has a long established history of providing expert 
medico-legal reports to the legal profession. We provide a fast, 
friendly service, combining state of the art technology with our 
experienced staff.



SUMMER 
SAVINGS

Purchase a new colour copier this
Summer and receive all toners and

consumables FREE OF CHARGE
for the first 6 months.

Asdon group, Enterprise Crescent, Lisburn BT28 2SA
T: 028 9267 5114

copiers@asdongroup.com     www.asdongroup.com

• FREE DELIVERY
• FREE TRAINING
• FREE INSTALLATION
• LEASING ARRANGEMENTS

SUMMER COPIER.indd   1 19/06/2013   11:40


