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Lacking Empathy: Asperger Syndrome and the
Criminal Justice System
In this article,
Professor Penny
Cooper looks at
the challenges
facing the
Criminal
Justice System
when dealing
with those
disagnosed with Asperger Syndrome.
Imagine this fictional scenario:
It is lunchtime on a school day and a

Asperger Syndrome in brief

was extremely poor until recently so, generally
speaking, the older you are the less chance

Asperger Syndrome may be present

your condition will have been recognised and

in about 1 in 250 people in the general

diagnosed.

population but, unlike classic autism, very
few people heard about it until the 1990s.

By way of example, Gary McKinnon, who

Some seventy years ago scientists were

hacked into the Pentagon computer (and

observing and recording characteristics

made no attempt to disguise that fact) was

in children that would eventually become

spared extradition after the world’s leading

known as Asperger Syndrome. Hans

experts diagnosed his Asperger Syndrome.

Asperger was one of these scientists. His

He was 42.

work was translated into English by Lorna
Wing in 1981 and Uta Frith published a

Asperger Syndrome is a lifelong biological

book called ‘Asperger Syndrome’ in 1991.

condition but symptoms can be managed.
Whilst a diagnosis can help some access

teenager, let’s call him Jonathan, who is
well-built and over six feet tall, is walking

People with this form of autism have

the services they need, some adults with

down the high street in his local town. He

difficulties socialising and communicating.

Asperger Syndrome do not want or need a

sees a group of boys he knows from school

They are often described as lacking

diagnosis because they have found a niche

by the clock tower; they call him over.

empathy and tend to be socially gauche or

where they fit in and where they feel they are

They chat for a short while and Jonathan

immature. People with Asperger Syndrome

thriving. However, this would not preclude

agrees to do what they ask. He goes into

pay particular attention to detail and

them from facing extraordinary difficulties in

the catalogue shop across the street and,

they find unexpected change difficult to

a new and unpredictable situation - including

without making eye contact with anyone,

manage. Unlike classic autism, they have

being arrested for the first time or being cross-

collects all the customer pens, about 50

at least normal IQ. A person with Asperger

examined in court.

in total. Jonathan leaves the shop without

Syndrome is likely to have a special,

buying anything. He gives the pens to

narrow interest which they can talk about

one of the boys waiting outside for him,

in impressively technical (possibly boring)

they laugh and quickly disperse. The shop

detail. Note though that having an extensive

Jonathan has Asperger Syndrome. To

assistant calls the police.

vocabulary is not the same as being adept

understand why he behaved as he did, it is

What happened to Jonathan?

at communication. Their expressions may

necessary to understand how his condition

The teenager, now on his own again, is by

appear at times to be stilted, formal or

affects him.

the clock tower when the police arrive and

pedantic in nature, they may have difficulties

is identified by the shop assistant with the

with ‘volume control’ (speaking too loudly

Like most people with Asperger Syndrome

aid of the CCTV footage. He is approached

or too softly) and may display what look like

he is happy in the predictable and familiar

by the officer who asks him, “What is

inappropriate facial expressions. The brains

environment of home where his parents and

your name?” The officer finds his answer

of people with Asperger Syndrome have

siblings make allowances for his quirky ways.

unhelpful and rude. Jonathan is arrested

developed differently and as such they are

They know to forewarn him of changes in

on suspicion of theft, at which point he

not ‘neuro-typical’; they usually display both

routine, to avoid cooking certain foods which

becomes upset. As he is being handcuffed

disability and exceptional intellect.

have smells that upset him, that he eats with
his own special fork, that he needs to check

his elbow strikes the police officer in the
nose. Back at the police station he is found

Asperger Syndrome seems to be more

his collection of precisely 1,057 marbles before

to have glass marbles inside a sock tied with

prevalent in boys than in girls, at a ratio

he goes to sleep at night and much else. They

string in his rucksack.

of about nine boys for every girl, although

have come to know when a stress induced

evidence is emerging of an under diagnosis

‘meltdown’ is about to occur and they take

He is charged with theft, assaulting a police

in girls. It is estimated that at present

action to deal with his anxiety such as using

officer and possession of an offensive

only about 50% of children who have

distractions to calm him. His meltdowns have

weapon.

Asperger Syndrome are being detected and

become less frequent as he has got older

diagnosed. There will be adults who have

but they can still occur when he is extremely

Asperger Syndrome who have not been

stressed, for example when people around him

diagnosed; awareness and understanding

are arguing.

Guilty as charged? If we know that Jonathan
has Asperger Syndrome, an ‘autism spectrum
disorder’, should our perspective shift?
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them he should bring them all the pens
from the catalogue shop. Jonathan got the
pens, handed them over and thought he had
made friends. He could not tell the boys
were smiling because they had duped him.
Jonathan took them at their word when they
said, “Wait here.” He could not interpret their
smirks. The police soon arrived.
Police and the suspect with 		
Asperger Syndrome
Officer: “What is your name?”
Jonathan: “I was baptised Jonathan Michael
Robert O’Neill but you can call me Johnnie.
What are you doing here?”
Like many people with autism, Jonathan has
difficulty making and maintaining eye contact
so he was not looking at the officer when
he said this. He answered literally and fully
with unnecessary detail, apparently talking
at the officer. He appeared blunt, even rude,
though he did not mean to. Even though he
At eight years old he had a Statement of

increased dramatically as well as his self-

saw her enter the catalogue shop, talk to a

Special Educational Needs (SEN) for ‘social,

calming humming and hand-flapping. He

member of staff and then come straight over

emotional and behavioural difficulties’ and

became the target of bullies. He began to

to him, Jonathan could not intuit that she had

had a teaching assistant to support him at

distrust the teachers and the students and

come to question him or infer what might

primary school. He sometimes called out in

eventually he was permanently excluded

happen next.

class to correct the teacher when she got

for arguing and being disruptive (school

her facts wrong. When the teacher said,

exclusions are disproportionately applied to

Officer: “I was about to ask you the same

“Are you trying to tell me how to do my

SEN pupils, many of whom are disabled).

thing.”

job?!” he answered “Yes”, to the amusement

The Education & Library Bpard was unable to

of the class. He did not intend to be rude,

find a place for Jonathan in a suitable special

The officer made a statement but implied a

nor did he realise how it made his teacher

school so his mother reluctantly chose to

question. Jonathan, lacking ‘theory of mind’,

feel. He was just telling the truth and could

home-school him.

did not recognise it as a question or realise

not understand why telling the truth was the

the officer wanted to know what he is doing.

wrong thing to do. It was an example of his

On the day of his arrest, Jonathan had gone

He understands things literally.

‘lack of empathy’. Apart from his exceptional

to town to buy some lunch for himself and

Jonathan: “That’s a coincidence.”

knowledge of science and history facts,

his mother. His mother does not usually

Officer: “Well?”

Jonathan was also known for his social

allow him out to the shops on his own but he

Jonathan: “Very well thank you, and how are

awkwardness and naivety. He could be

had insisted that it was time she let him have

you?”

easily tricked by other children for their own

some independence. The boys hanging

amusement: “See if you can throw your shoe

round at the clock tower recognised him

He is still not looking at the officer – making

onto the school roof”. He did.

from school and called him over. Jonathan

eye contact with a person who is talking

was keen to make friends.

to you is a rule that he has be taught but

Mainstream secondary school was very

one which he finds almost impossible to do

different. The constantly changing activities

People with Asperger Syndrome often crave

especially when he is thinking about what to

(classrooms and teachers) were impossible

friendship but find it very hard to make

say next. Most people instinctively pick up

for him to cope with. His anxiety levels

friends. The boys told him that to impress

rules of social interaction but Jonathan has
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had to try to learn these. He approaches

cards) that say, “This person has Asperger

a defendant’s disability, if he has one. In

situations logically based on what he has

Syndrome” and highlight the communication

Jonathan’s case (as in a real life instance) the

been taught. If a person asks you if you

and anxiety issues.

test being applied properly is dependent upon
the prosecutor having an understanding of

are well you say, “Very well, thank you”
and then ask them. As far as the officer

Even if Jonathan had carried the cards,

Asperger Syndrome and how it affects the

is concerned, Jonathan has ‘failed the

when would have been the time to get them

accused. Having Asperger Syndrome does

attitude test’ and the officer concludes

out? Autism NI is currently considering, in

not necessarily mean that person is not guilty

he is likely to be more cooperative if he is

conjunction with the PSNI, the development

or not culpable, but it might.

questioned back at the station.

of a voluntary autism registration scheme
in Northern Ireland which would flag up a

Another important related issue is the effect

Officer: “I’m arresting you on suspicion

witness’s or suspect’s condition. Of course

of being in custody on the defendant’s mental

of theft.”

this depends on a person knowing about their

health. Depression and obsessive compulsive

condition and agreeing to be recorded on the

disorder are just two of number psychiatric

police database as autistic.

conditions known to be associated with

She places her hand on his arm as is her

autism. People with Asperger Syndrome can

standard practice to indicate the arrest
but another symptom of his Asperger

When Jonathan is taken to the police station,

suffer terribly in jail because of their sensory

Syndrome is his hypersensitivity to

adaptations to take into account his disability

hypersensitivity to sounds and smells, difficulty

touch. She cautions him. The words

are unlikely unless he or his mother say that

coping with the social demands of sharing

are a muddle to Jonathan. His language

he has Aspergers Syndrome (that is if they

cells etc.

processing problems are exacerbated

know) or his vulnerability is spotted by the

when he is stressed. He hears the word

custody sergeant/ FME/ appropriate adult/

‘arrest’ and is now extremely anxious as

legal adviser who then request a clinical

he has never been arrested before; in

assessment.

In preparation for trial, courts must take
reasonable steps to facilitate the participation

fact he has never been in trouble with the
police.

Advocates at trial

Prosecutions

of witnesses and defendants. The judge is
in charge of the adjustments and the judge

He finds it impossible to string a sentence

Jonathan thought it was OK to take the

must take an active role in ensuring that the

together and loudly yells, “No!” startling

pens because they are ‘free’, he involuntarily

defendant can participate effectively.

passers-by. The officer radios for

reacted to being touched by the officer and

backup. The hissing noise of the radio

the marbles in the sock were there because of

If the defendant has a significant

startles Jonathan further and he cover

his obsession. Is a prosecution justified? The

communication difficulty and is planning to

his ears. She tries to put on the handcuff

prosecutor would have to be satisfied that the

give oral evidence at his trial, the judge may

but he twists away and involuntarily

case passes the PPS’s two stage evidential

grant the use of a Registered Intermediary

elbows the police officer, who is shorter

and public interest test.

(RI) to facilitate communication between the
vulnerable defendant and advocates. Using its

than he is, and gives her a bloody nose.
The sock that the police later find in

Strictly speaking, Jonathan might not have

inherent jurisdiction the court may also grant

his rucksack contains his collection of

defences in law but the evidential stage of

the defendant the equivalent of some of the

his special marbles. He always carries

the test requires the prosecutor to decide

remaining special measures that are available

around his favourite ten marbles for

if there is ‘sufficient evidence to provide a

for witnesses.

comfort.

reasonable prospect of conviction against
each defendant on each charge’.[4.2.1 PPS

The best advice on necessary adjustments

Unless already knowledgeable about

Code for Prosecutors]. Would magistrates

for this particular defendant can be obtained

Asperger Syndrome, the police officer

find him guilty? Would a jury? Even if the

from an RI who might, for instance, suggest

would not have recognised the signs of

PPS considers that the first stage of the test

the use of timelines, symbols, stress toys,

Jonathan’s autism. The brief interaction

is met is the second stage? It is not the rule

etc. The RI should be on hand at trial to

with him might not trigger warning bells.

that all offences for which there is sufficient

facilitate complete, accurate and coherent

Asperger Syndrome is often referred to as

evidence must be prosecuted – prosecutors

communication. A Ground Rules Hearing

a hidden disability. Could Jonathan have

must exercise their discretion as to whether a

should take place before the trial to agree the

told her he has Asperger Syndrome?

prosecution is required in the public interest.

correct approach to cross-examination.

Autistic Society and Autism NI, provide

Clearly a decision to prosecute should be

At the Ground Rules Hearing the judge with

information cards (the size of business

made in light of all the relevant facts including

trial counsel (and the RI) should discuss what

Autism charities, like the National

Journal of the LSNI
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will and will not be allowed in cross-

The environment can exacerbate the condition

understanding of Asperger Syndrome and

examination. This could include the

- an unfamiliar courtroom is likely to increase

how it affects the real life ‘Jonathans’ is

restricting the duration of cross-examination

anxiety and reduce the defendant’s ability to

necessary in order to ensure each case is

(R v B (Ejaz) [2005] EWCA Crim 805),

understand what is going on. If panic sets

dealt with fairly at every stage.

agreeing breaks, the language to be used

in, the defendant might have a ‘meltdown’.

in cross-examination (eg avoiding idioms

If the defendant’s use of the live-link is

Further reading: Tony Attwood, The Complete

when questioning those with autism), the

being considered, he or she should have an

Guide to Asperger’s Syndrome (Jessica

pace of questioning etc. Further information

opportunity to have a practice session. Putting

Kingsley Publishers 2007, 2008) and

on ground rules, Registered Intermediaries,

the defendant with Asperger Syndrome in

Simon Baron-Cohen, Autism and Asperger

vulnerable witnesses and defendants is

the crucible of adversarial cross-examination

Syndrome (Oxford University Press 2008).

available at www.theadvocatesgateway.org

runs counter to his or her need for calmness

Registered Intermediaries report ground

and predictability, therefore proper witness

NOTE

preparation is of the utmost importance.

The Judicial Studies Board for Northern
Ireland recently held a seminar to provide the

rules hearings are often too ‘last minute’
to permit advocates time to go away and

Summary

judiciary and legal profession with guidance in
managing criminal cases involving vulnerable

prepare their questions. Ground rules
are often broken. If the judge does not

People with Asperger Syndrome are

witnesses and dealing with issues that arise

intervene to stop ground rules breaches,

sometimes referred to as having no empathy.

including the impact of delay in historic sex

counsel must.

Ironically perhaps, empathy is what is

cases.

required from the criminal justice system.
In one case in England the cross-

Police, lawyers and judges must know when

The speakers have kindly agreed to a wider

examination of a young woman with

to request an assessment of the defendant

distribution of the papers provided at the

Asperger Syndrome lasted all week partly

so that the investigation, charging decision

event. Anyone wishing to obtain a copy

on account of counsel’s overcomplicated

and court hearings taking into account this

should contact the Society’s Librarian at

questions. More than once there was

serious, lifelong disability. Awareness and

heather.semple@lawsoc-ni.org

assurance to the witness that the next day
would be the last day, but it wasn’t. By the
end of the week the witness had become
so anxious that she had a ‘meltdown’ and
needed a very long break before continuing.
Advocates must ensure that witnesses
are properly prepared (as distinct from
‘coached’ which of course is not allowed,
R v Momodou and Limani (2005) EWCA
Crim 177). It is particularly helpful for
the defendant (or witness) with Asperger
Syndrome to visit the court before the trial.
The Registered Intermediary can plan a
pre-trial visit with the defence team and
also accompany the defendant. The
defence team will need to map out a
bespoke witness familiarisation session
(since the Witness Services don’t do this
for defendants). It should normally include
agreeing with the court staff a time when
the defendant, without being rushed, can
try out the witness box, get used to hearing
the sound of his own voice from there and
understanding who will be where and doing
what when he gives evidence.
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News in Brief
The Act will ensure politicians are no longer

He is the first solicitor to be so appointed. The

able to hold dual mandates in the Assembly,

appointment is effective until 2 February 2017

The ICOS Case Tracking Online system is a

the House of Commons or the Dail. It also

and is renewable for three year periods thereafter.

free online service provided by the NICTS.

extends the term of the current Assembly by

The service which is available daily allows

one year in line with the Scottish Parliament

solicitors to view and track progress on

and Welsh Assembly, and allows the

their cases. To view a case you need to be

Assembly to reduce its size to five members

a participant in the case or representing a

per constituency – 90 members overall – if

The potential for businesses in Northern Ireland

participant in the case. You also need to

there is support across the community.

to succeed and expand has received a big boost

Online Case Tracking

Businesses in Northern Ireland to get
greater Intellectual Property support

with the launch of new support tools to help small

use the website login name allocated to
you by the NICTS which is associated with

The Act also includes provision for greater

firms identify, protect and grow their intellectual

your ICOS Account. This login requires a

transparency on political donations and for

property assets.

username, password and PIN to access this

modernising the way in which elections in

service.

Northern Ireland are run. It opens the way

The Intellectual Property Office has launched ‘IP

to the possible devolution of the Human

for Business’ - five business tools which make

If you are currently using an ICOS Account

Rights Commission and the Civil Service

sure firms can tap into up-to-date guidance to

for other NICTS online services, then you

Commissioners for Northern Ireland, subject

help manage their intellectual property (IP) and

will already know these details. If you do not

to full consultation and cross-community

get more relevant advice from their business

currently use an ICOS Account, you can call

agreement.

advisers.

the ICOS Team on 028 9072 8830 who will
setup your username, password and PIN
for you. Some FAQs about the service are
downloadable from
https://www.courtsni.gov.uk/en-GB/Services/
Online_Services/Pages/p_s_ICOS_Case_
Tracking_Online_FAQ.aspx

National Minimum Wage to increase
The Government has approved a rise in the
National Minimum Wage, the first real terms
cash increase since 2008.
The new rates from 1 October 2014 will be:•

a 19p (3%) increase in the adult rate (from
£6.31 to £6.50 per hour)

•

a 10p (2%) increase in the rate for 18-20
year olds (from £5.03 to £5.13 per hour)

•

a 7p (2%) increase in the rate for 16-17
year olds (from £3.72 to £3.79 per hour)

•

a 5p (2%) increase in the rate for
apprentices (from £2.68 to £2.73 per
hour)
Northern Ireland (Miscellaneous
Provisions) Act 2014

24 hour Domestic & Sexual Violence
Helpline launched

The tools respond to the challenge of making
sure businesses can generate value from ideas
against a backdrop of poor understanding of

A 24-hour domestic and sexual violence

intellectual property rights and how to exploit

helpline has been set up. The helpline which

them. At the centre of the toolkit is IP Equip - a

is managed by Women’s Aid Federation

new, free interactive online training tool that

Northern Ireland began operating in 2005 for

helps businesses and their advisors to identify

victims of domestic violence, but now also

assets which may be protected by intellectual

offers a support service to victims of sexual

property rights and think through the strategy for

violence. It includes a confidential telephone,

protecting them.

email and text service.
The Intellectual Property Office (IPO) is within
The Helpline works closely with the Police

the Department for Business, Innovation, and

Service of Northern Ireland, Social Services

Skills (BIS) and is responsible for the national

and other voluntary and statutory agencies.

framework of Intellectual Property rights,

Staff also work closely with the local Women’s

comprising patents, designs, trade marks and

Aid groups across Northern Ireland to ensure

copyright.

a prompt and quality service to all callers.
Businesses in Northern Ireland can access
The Helpline is funded by the Northern Ireland

additional support and guidance on how to

Housing Executive, the Domestic and Sexual

protect and develop their ideas from Invest

Violence Unit DHSSPS and the Community

Northern Ireland’s nibusinessinfo.co.uk website at

Safety Unit, Department of Justice.

www.nibusinessinfo.co.uk/intellectualproperty.

The Helpline can be contacted on 808 802

New contact details for the PSNI

1414.
The PSNI have introduced 101 as the new
Appointment to MIB Panel of Arbitrators

number to contact which replaces the existing
non-emergency number. It is available 24 hours

The Northern Ireland (Miscellaneous
Provisions) Act 2014 has recently received

The Lord Chief Justice has appointed

a day 7 days a week and should be used when

Royal Assent. It makes a number of important

Leonard Edgar of John McKee & Son to the

sharing or seeking information or reporting minor

changes.

Motor Insurers Bureau – Panel of Arbitrators.

offences, damage and theft.

First Choice for Medico-Legal MRI
Northern MRI has a long established history of providing expert
medico-legal reports to the legal profession. We provide a fast,
friendly service, combining state of the art technology with our
experienced staff.
• Appointments available 		
within 24-48 hours
• Fast turnaround of reports
• Expert consultant 			
radiologists in all medical 		
specialities

Call us now on

028 9066 0050

Northern MRI
93 Malone Road, Belfast, BT9 6SP
T: 028 9066 0050
F: 028 9038 6733
E: info@northernmri.com
www.northernmri.com
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R v McCartan feature of Newton Hearing procedure clarified
In this case

he argued that the drugs and a large sum

really ‘make up his own mind’; it was held

report John

of money around £36,000 were given to

that it did. This conclusion unquestionably

Taggart BL

him to look after by an unnamed ‘Mr X’

affected the sentence delivered with the

considers the

who was the true ‘Head Honcho’ of an

resulting 20 months in custody and residual

recent Crown

ostensible drugs network. It was properly

24 months on licence reflecting the finding

Court case of

recognised by all that the disparity in

that the defendant was neither a high-end

R v McCartan.

the two versions of events would make

drug lord nor a naïve drug holder but a ‘cog

This case

a significant impact on the eventual

in the wheel’.

clarifies the

sentence passed and the application for

nuanced area of Newton Hearings

the holding of a Newton Hearing was

McCartan serves as an example of

whereby neither the Crown nor the

properly allowed upon this basis.

the utility of Newton Hearings when,

defence prove their version of events to

after a guilty plea, the defence have a

the requisite standard and it provides

The difficult point in McCartan arose as

genuine concern over the factual matrix

guidance on the proper judicial role in

to what version of events the judge chose

of a case and its potential effect on

such circumstances.

to believe and adopt into his findings of

sentencing. Indeed, the defence was

fact. Interestingly, the judge intimated that

ultimately vindicated in challenging the

Since Newton Hearings arose from the

neither the Crown nor the Defence case

Crown assertion that Mr McCartan was

eponymous case of R v Newton in 1983

accurately reflected the true facts based

the ‘Head Honcho’ of a drugs operation

they have come to be recognised as a

on the respective standard of proofs.

since acceptance of that position would

useful tool in settling conflicts of evidence

As a corollary, the question of whether

undoubtedly have augmented the custodial

between defence and prosecution prior to

the judge sitting as the tribunal of fact is

sentence received.

sentencing. It is axiomatic that differences in

permitted to arrive at his own particular

the respective version of events frequently

account arose was indirectly posed.

arise, but Newton Hearings carry with them

But more specifically McCartan is
authority for the judicial ability to

the real risk of loss of credit if the defence

His Honour Judge Patrick Lynch QC

determine the true facts surrounding a

account of events is ultimately gainsaid

invited submissions from counsel on

case when unsatisfied that the Crown

by the judge. This, inter alia, counts as an

the matter and sought clarification as to

have proven their case to the requisite

effective way of preventing abuse of the

whether the fact that the prosecution had

criminal standard. Of course, if the

process which has ultimately seen the

failed to satisfactorily prove their version

judge considers a view of the facts which

procedure utilised relatively infrequently.

beyond a reasonable doubt automatically

is contrary to the basis upon which the

obligated him to find the defence version

defendant’s plea of guilty was entered he/

as proven by default.

she should also apply a criminal standard of

The case of R v Underwood and Others
(2004) is recognised as the leading authority

proof in considering its veracity.

on Newton Hearings and provides lengthy

This conundrum was accepted by all

guidance on the proper procedure to

involved as a veritable nuance in Newton

In such circumstances, the judge can utilise

be followed. Whilst the case provides

Hearing procedure and one to which no

his/her discretion in order to achieve the

instructive judicial direction on the potential

clear, unequivocal answer appeared to

very raison d’etre of Newton Hearings i.e.

effects on credit arising out of a guilty plea,

exist. Ultimately it was accepted that the

to settle the factual basis of the case and

the seventeen point strong guidelines issued

dicta in Underwood was instructive on

gauge the gravity of the offence.

by the court fail to specifically deal with the

the matter with Judge LJ (as he was then)

crux of the issue which eventually arose in

stating that the judge ‘’…must then make

the case of R v McCartan on 30 January

up his mind about the facts in dispute.

2014.
He may, of course, reject evidence
The Crown case included a litany of charges

called by the prosecution [and] equally

including possession of a Class A Drug with

reject assertions advanced by the

intent to supply. The defendant pleaded

defendant…’’. In McCartan it was

guilty to the charges in December 2013 but

clear that the judge did indeed reject

fundamentally disagreed with the factual

assertions on both sides. As to whether

matrix as presented by the Crown. Instead

this consequently empowered him to
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Practice values ...
from the financial viewpoint
In this article,

anticipate achieving in the future with

Now, we have touched upon one half of the

Johnny Webb

ownership of your practice. To this likely,

equation – the maintainable profit – what

from Webb &

or ‘maintainable’ profit or earnings basis, a

about the other half – the profit multiple?

Co, discusses

multiplier, ‘the profit multiple’ is applied.

the factors

With the seismic change in the financial

involved in the

A common misconception with an earnings

markets and the general restrictions on

valuation of

or profit based approach to business

liquidity which have now become an

legal practices.

valuation generally is that the profit figure

embedded feature, there is no doubt that

is the average of historical profits reported

profit multiples in virtually all sectors have

Be it a retirement scenario, thought

within the practices’ financial statements.

fallen with professional services, with the

of incorporation to a limited company,

The potential weakness in this approach is

legal sector not being immune to this

a partnership change, or a strategic

particularly acute in the legal profession in

trend.

acquisition, the potential value of your

which the significant majority of all practices

practice is something that may not regularly

remain as partnerships or sole traders

While the macros here fall outside any

feature in your daily agenda, although

where the significant drivers of the business

of our control, there are a number of

when it does, will no doubt quickly move in

are invariably the equity partners. As the

other practice specific drivers that may

importance towards the top.

respective costs of equity partners to the

impact upon the applicable multiple that is

practice sit entirely outside of the practices’

adopted. These include:

With the average age of equity partners

profit and loss accounts – instead being

growing and with more than 20% of UK

reflected with the partner capital / current

legal practices having already incorporated

accounts – it may become clear why, on

of historic fees generated and the

(with, I would strongly suspect, a great

occasion, there can be some significant

concentration of your larger client

deal more having contemplated same), it is

disparity in value expectation between

income. As a general rule, the more

increasingly likely that you may have cause

parties “on either side of the fence.”

spread the better;

•

‘Client concentration’ – ie the profile

to consider the value of your practice.
In addition to profit adjusters, such as

•

Reliance on specific service streams

Historically, the legal profession has been

replacement partner salary costs, the

and sectors – whilst being viewed

one of those professional sectors prone

purchaser or valuer will (or should...) look

as “best in class” or a niche provider

to ‘rules of thumb’ value generalities – be

at all other major items of costs or expense

can be a strong driver of value, the

it so many pence in the pound of practice

reported within the financial statements

vagaries of reliance on specific service

turnover, the summation of client debtor

and decide what adjustments may be

streams and sectors has come into

and work in progress balances together

required to these costs going forward.

sharp focus over recent years and a

with one-third of annual turnover. However

Costs that may be deemed one-off, or

spread of services and sectors is likely

with the changing emphasis on cash

non-maintainable such as chunky one-

to push up a valuer’s profit multiple;

flow and profitability, the legal profession

off professional fees, bad debts and

sector has, in common with many others,

advertising and marketing spends are

witnessed a significant shift towards a

common areas that may require adjustment

of client relationships amongst the

‘maintainable earnings’ model as regards

or ‘add-back’ to profit and will therefore

practice staff may well be something

valuation.

augment the inherent value of goodwill

a purchaser or valuer may look at and

within the practice.

which can augment value;

•

Client relationships – the spreading

So what exactly is a maintainable earnings
model and what impact is this shift in

As many practices simply net-off any bad

valuation practice having on the ultimate

debts incurred against the income line and

undoubtedly still the most common

potential value of practices ‘on the

are therefore not reported separately within

form of practice naming uses ‘first

ground’?

the profit and loss account, it follows that

generation’ founding partners,

your choice of accounting treatment within

firms can encounter issues in the

Put simply, a maintainable earnings model

the practice can have a very direct effect

transferability of perceived value

looks at the quantification and derivation

on the potential value of goodwill that a

from themselves and their name to

of the likely profit (or ‘earnings’) a potential

potential purchaser or valuer may come up

the practice name (the writer should

purchaser or investor could reasonably

with.

probably take note here..);

•

The practice name – whilst

11
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•

Repeat or future income  – whilst

any repeat or ‘booked’ income may

consider whether all the value drivers under

the nature of most legal professional

help in pushing a valuation multiple

your influence are, from time to time, being

services are one-off in nature, any

higher. This will particularly be so if it

addressed.

repeat ( ‘annuity’) or future income can

can be shown that past forecasts were

help valuation – presence on panels or

prudent in nature.

“wills in the safe” are examples of value

•

Johnny Webb is the Principal of Webb &
Co.

propositions that are likely to influence

In summary, whether it is for a prospective

and increase profit multiples;

purchaser of the practice, a new equity

He can be contacted at:

partner or a goodwill valuation for

Webb & Co

Robust financial forecasts – although

incorporation purposes, the valuation of

Scottish Provident Building

a valuer or purchaser will undoubtedly

your practice, when it comes around,

7 Donegal Square West

take a very close look at your historical

will undoubtedly have very significant

Belfast

earnings, the presence of financial

ramifications. For this reason alone, it is

Tel: 028 9091 8499

forecasts, including the highlighting of

perhaps a prudent step to sit back and

www.webbandco.co.uk

BT1 6JH

Did you know about the introduction of
Compulsory Conveyancing CPD?
From 1 January 2014 all solicitors who complete any type of
conveyancing transaction will now be required to undertake
3 hours of Compulsory Conveyancing Group Study CPD
courses. A conveyancing transaction includes preparation of an
assent or transmission, a residential, commercial or agricultural
conveyance, (whether for monetary consideration or not) and/or
a mortgage/remortgage in respect of any property in 2014. Full
details of the Scheme can be found on page 20 of The Writ Issue
No 219 (Winter 2013/2014) and also at www.lawsoc-ni.org. A
full set of Guidance Notes was sent to all solicitors with their 2014
CPD Record Card and 2014 CPD Programme at the beginning of
the year and the information has also been published in various
editions of the e-nformer over recent months.
The aim of the initiative is to ensure that members keep up to
date with developments in the field of conveyancing and are able
to continue to advise clients in an accurate and professional way,
thereby reducing the number of conveyancing related claims
against the Master Policy.
To facilitate those solicitors who have to comply with the
introduction of Compulsory Conveyancing CPD hours, the Society
has built a variety of specific conveyancing related CPD events into
the 2014 CPD Programme to include specific events on topical
issues and also broader events on the conveyancing process.
Please contact the CPD Department for further details of current
and planned courses.

LEGAL JOBS YOU CAN
MAKE A CASE FOR
At Hays Legal we understand the local legal market. We have strong relationships with an
unrivalled range of clients, including leading law firms, multinational corporations, banks,
charities and public sector bodies. Whether you are involved in commercial or general
practice, in-house or industry, we have a first class range of opportunities throughout
Northern Ireland, the UK and the Republic of Ireland. Below are some examples.
BANKING SOLICITOR 1YR PQE

TEAM LEADER/COMMERCIAL LITIGATION

Belfast, £negotiable + package
A great opportunity lies with an international law firm
who’s seeking a solicitor, with at least one year’s PQE
in banking to join their Belfast team. This firm advises
a broad range of lenders on a wide variety of financing
transactions acting for all of the UK clearing banks and
a number of other EU banks. If you have a background
in banking and restructuring, with particular experience
in acquisition finance, corporate lending and real estate
finance, this may be the job for you.
Ref: 2072933

Belfast, £40,000-£50,000
A leading global law firm has an opening in their
Belfast office for a self-motivated Commercial
Litigation Team Leader. This is a dynamic role, which
involves the day-to-day supervision of solicitors and
legal assistants on fee earning projects. You will also
lead teams on a wide range of other projects resultant
in a highly competitive market salary. You must have at
least five years’ PQE in commercial litigation or other
contentious work.
Ref: 2103898

CORPORATE SOLICITOR

IN-HOUSE DEPUTY COUNTRY COUNSEL

Belfast, £negotiable
A successful regional legal firm with an excellent
reputation is on the search for an experienced
Corporate Solicitor to join its team in Belfast. The job
entails handling some of the highest profile deals in
Northern Ireland, covering a range of sectors. You must
possess at least one year’s PQE with a leading regional
or city firm in due diligence, M&A’s, private equity and
shareholders agreements. Salary is negotiable based
on experience and accompanied by a very attractive
bonus structure.
Ref: 2059441

Dublin, €80,000-€100,000
An experienced Senior Lawyer is required for a leading
international bank, based in Dublin, to support the Head
of Legal in the provision of Irish law advice. The advisory
role will focus on data protection, anti-money laundering,
out-sourcing and securities law (local and EU preferable).
You will have the ability to recognise when to engage
and escalate projects to Head of Legal, ensuring correct
and accurate reporting at all times. A proportion of the
projects being looked after may be cross-border and
will involve engagement with the company’s counsel
in other jurisdictions. This is a first class opening with
an excellent salary.
Ref: 1997734

For a confidential chat about all legal opportunities
speak to Patrick McDonald at Hays Legal on
028 90446 911, email: patrick.mcdonald@hays.com
and/or connect with me on LinkedIn.

hays.co.uk/legal
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North or South - which way to go? – an update

N

Michael Devlin,
a solicitor from
Northern Ireland
who currently

Ireland. In a number of recent cases where
I have been instructed as agent, I have
seen third party Insurers offer a sum that
is likely to be higher than what the Courts

practises in

might award in Northern Ireland to induce

Tipperary Town,

an early settlement. Three recent examples

reviews latest

include offers up to £5,000.00 at an early

developments

stage with the cases subsequently settling

with the Injuries

in the sums of €14,500, €25,000 and

Board in the

€30,000 respectively following the issue

Republic of Ireland

of legal proceedings, with legal costs also
payable on foot of those legal proceedings.

In my Article “North or South - which way

The results secured have significantly

to go?” (see Writ Issue No 213, Summer

benefitted both the clients and their

2012 pp 10-11), I brought to the attention

instructing solicitors in Northern Ireland.

of personal injury practitioners in Northern
Ireland the pitfalls that can arise when
dealing with road traffic claims that occur in

S

the Republic of Ireland.
Practitioners will note that the Injuries Board
(previously known as the Personal Injuries
Assessment Board) is the body responsible

Following the changes in the monetary limits
to the County Court in Northern Ireland in
2013, the changes effected by the Courts
and Civil Law (Miscellaneous Provisions) Act
2013 in the Republic of Ireland took effect
on 3 February, 2014. The monetary limit
of the District Court increased to €15,000

for assessing road traffic injury claims in
the Republic of Ireland. Its website at www.

accidents. Interestingly, in the recent High

injuriesboard.ie gives information as to the

Court judgement of Ryan v. TGK Tiles Ltd,

service it provides. This website has been

Mr Justice Kevin Cross commented that

significantly updated from the time that the

the guide used by the Injuries Board was

Injuries Board was first established in 2004.

out of date and did not apply it in this case
awarding the injured party €71,000. Its book

Claimants can download the forms that

of quantum has now been in existence for

must be used in any application to it. The

10 years.

website has a ready reckoner which will

and the Circuit Court increased to €75,000
save awards for personal injury cases which
are restricted to €60,000. The High Court
deals with cases in excess of €75,000 and
personal injury cases in excess of €60,000.
It is too early yet to determine how these
increases will impact on the future conduct
of individuals who are involved in road traffic
accidents. My advices are clear in this
regard however - namely that they should

even give the injured party an estimate of

It is my belief that the time limits that the

the compensation payable for a specific

Injuries Board imposes upon itself to assess

personal injury. In November 2013, a mobile

an application are too short. Typically, this

phone app was launched. The site is also

results in the wrong assessment. It is my

populated with comments from individuals

experience that the assessment amount is

as to the awards that they have received

well short of the amount of compensation

from the Board, particularly highlighting the

that the injured party is entitled in the court

time frame within which the awards have

process. In every assessment that I have

been paid and more significantly that no

rejected, I have always managed to achieve

NOTE: Michael Devlin is a solicitor

legal costs were incurred by the applicants.

better compensation in subsequent court

who has practised in England & Wales

The site records that the sum of €157

proceedings. In addition to compensation,

and Northern Ireland and is now in

million was paid by the Board to the victims

the injured party will also be entitled to his/

practice on his own account at 87

of road traffic accidents in 2012.

her legal costs, such legal costs being still

O’Brien Street, Tipperary Town, County

significantly higher than the scales currently

Tipperary. He can be contacted on 00

applicable in Northern Ireland.

353 6280009 or 00 353 872261469 or

This website seems very impressive to the
ordinary man in the street and perhaps to a

always avail of the services of a solicitor.
If the solicitor is faced with the dilemma
of advising a client in respect of a road
traffic accident which happens in another
jurisdiction then he should seek the advices
of a solicitor in that jurisdiction.

by email at mldevlin@eircom.net. He

practitioner who has little or no knowledge

I would warn Northern Ireland practitioners

is happy to act as Agent in any legal

of the attitude of the Irish Courts when

to be cautious in their dealings with

matter arising in the Republic of Ireland

dealing with the victims of road traffic

Insurance Companies in the Republic of

on a generous fee sharing basis.
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Limits on awards for Employment Rights
payments increased
The Employment Rights (Increase of
Limits) Order (NI) 2014 (SR2014 No.39)

TABLE OF INCREASE OF LIMITS

has increased, from 16 February 2014, the
limits applying to certain awards of industrial

Relevant statutory Subject of provision

Old

New

tribunals and other amounts payable under

provision		

Limit

Limit

1. 	Article 40(6) of 		 Minimum amount of compensation

£8400

£8700

£450

£470

£24.20

£25.00

£3600

£3800

£5500

£5700

£74200

£76600

£450

£470

employment legislation, as specified in the
Schedule to the Order.

the 1995 Order

awarded by the industrial tribunal

In this Order -

where individual expelled from union in

(a) “the 1995 Order” means the Trade Union

contravention of Article 38 of the 1995

and Labour Relations (NI) Order 1995

Order and where, when the application
is made, the applicant has not been readmitted to the union.

(b) “the 1996 Order” means the Employment
Rights (NI) Order 1996 and

2. Article 23(1) of 		 Maximum amount of ‘a week’s pay’ for
the 1996 Order		 the purpose of calculating a redundancy
payment or for various awards including the
basic or additional award of compensation
for unfair dismissal.
3. Article 63(1) of		 Limit on amount of guarantee payment
the 1996 Order

payable to an employee in respect of any
day.

4. Article 77E(3) of		 Amount of award for unlawful inducement
the 1996 Order

relating to union membership or activities, or
for unlawful inducement relating to collective
bargaining

5. Article 154(1) of 		 Minimum amount of basic award of
the 1996 Order

compensation where dismissal is unfair
by virtue of Article 132(1)(a) and (b),
132A(d), 133(1), 134 or 136(1) of the 1996
Order.

6. Article 158(1) of 		 Limit on amount of compensatory award for
unfair dismissal.
the 1996 Order
		
7. Article 231(1) of

Limit on amount in respect of any one

he 1996 Order		 week payable to an employee in respect of
debt to which Part XIV of the 1996 Order
applies and which is referable to a period
of time.

The increases apply where the event giving rise to the entitlement to compensation or other
payments occurred on or after 16 February 2014. Limits previously in operation under the
Employment Rights (Increase of Limits) Order (Northern Ireland) 2013 (SR2013 No. 23) are
preserved by Article 4 of the Order in relation to cases where the relevant event was before that
date.
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INSTITUTE OF
PROFESSIONAL
LEGAL STUDIES

Conveyancing
Update
Seminar

The Institute of Professional Legal Studies is offering an
Update Seminar in New Build Conveyancing.
								

This seminar will cover aspects of new build conveyancing including key
documents such as the agreement for sale, building agreement and transfer
deed. It will also address the statutory approvals such as planning permission and
building control and the provision for infrastructure such as roads and sewers. It
will include the issue of structural warranties and the Consumer Code for Builders.
The involvement of management companies and the use of inhibitions in new builds
will also be considered. Finally recent case law and Land Registry requirements will
also be addressed.
Speakers: Mr Charles O’Neill and Mrs Ruth Craig
Charles has extensive knowledge and experience in conveyancing. Having worked
in private practice for a number of years he is now a legal adviser in the CoOwnership Housing Association. He is Vice-Chair of the Northern Ireland Board of
the Chartered Institute of Housing. He is also the author of ‘The Law of Mortgages
in Northern Ireland’.
Ruth practiced as a solicitor before coming to the Institute, where she teaches
conveyancing. She is a senior lecturer at IPLS. She was consultant editor of
‘Residential Property Law in Northern Ireland’ as well as being a contributing Editor
to the Law Society’s ‘Folio’ periodical.
When: Monday 9 June 2014
Time:

9.30am – 1.00pm

Venue: Institute of Professional Legal Studies, 10 Lennoxvale, Belfast
Cost: £100
		
3 CPD hours will be awarded for attendance at this Seminar.
These hours count towards Conveyancing CPD.
Booking form and cheques, made payable to QUEEN’S UNIVERSITY BELFAST,
should be sent to Mrs Amanda Elliott, Institute of Professional Legal Studies,
10 Lennoxvale, Belfast, BT9 5BY.
Tel. No. 028 9097 6521 or a.elliott@qub.ac.uk
Closing Date for applications: Friday 30 May 2014
Applications will be taken on a first-come first-served basis

Booking Form

Conveyancing Update Seminar
Name:
Firm:
Address:

Tel. No:

			

Email Address:

I enclose remittance of £
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Hidden Assets in Divorce The Role of the Forensic Accountant
cash hoarding leading up to a separation,

the decision makers, are not using misleading

creation of fabricated debts, clearing joint

financial information in determining a fair resolution

bank accounts, transferring sums of money to

to a matrimonial dispute.

new undisclosed bank accounts or to other

A 2013 UK survey conducted amongst
people going through divorce proceedings
suggested that 25% of divorcees have
attempted to hide their assets. Michael
Jennings and Catherine Maguire of BDO’s
Forensic Accounting Department in Belfast
highlight how engaging the expertise
of a Forensic Accountant can make a
significant difference in the outcome for
your client.
Financial issues are among the most
contentious in divorce proceedings, therefore it
is no surprise that an online survey carried out
in 2013 for The Co-operative Legal Services
by Onepoll, has concluded that one quarter
of divorcees have made attempts to conceal
assets from their former spouse.
The most recent data published by the
Northern Ireland Statistics and Research
Agency, relating to 2012, indicates that while
the number of divorces in Northern Ireland in
that year was 16% lower than at the onset
of the recession in 2007-2008, the recent
decline may be due to the financial constraints
associated with the economic downturn.
It therefore stands to reason that as we now
enter a period of improving market conditions,
a subsequent increase in matrimonial disputes
may follow in the coming years, and notably,
while proceedings may have been delayed
in previous years by one party awaiting

parties or simply going on a spending spree. A

The detection of hidden assets or income is a

forensic accounting expert will have extensive

complicated and difficult process which can

experience in dealing with these issues in

involve analysis of individual and corporation tax

addition to complex business valuations which

returns, review and analysis of financial statements,

can identify if a company is being used as a

analysis of bank account statements, examination

vehicle to diminish matrimonial assets via the

of mortgage or loan applications and analysis of

manipulation of accounting records.

regular outgoings attributable to living expenses to
determine if these could be supported by reported

In most divorce cases we have found that

income or profits.

it is normal practice for one spouse to have
assumed the role of money management

As often the most significant asset subject to

during the marriage, increasing the risk that

distribution in matrimonial proceedings is a

they may subsequently utilise this knowledge to

business, it is of vital importance that an accurate

create an unfair advantage during the divorce

business valuation is obtained and consideration

proceedings. Often the actions of the money

must be given to the probability that business

managing spouse in preparation of the split

profitability may have been intentionally reduced

results in fraud. In two recent UK court cases,

in anticipation of divorce proceedings. A thorough

ex-husbands have been sentenced to jail under

investigation of historical performance focused on

contempt of court rules, for allegedly failing to

potential risk areas, such as the understating of

disclose an accurate picture of their wealth.

revenues in cash intensive businesses, payment
of personal expenses using business funds,

While the detection of undeclared revenues or

requesting deferred debtors payments and

income can prove to be an effective negotiating

advance payment of liabilities such as tax, may

tool in reaching settlement, the subsequent

ultimately result in obtaining a realistic value for a

tax implications will have to be considered in

business.

how any information obtained within a financial
investigation is consequently used.

The need to engage a forensic accountant to
assist in ancillary relief proceedings will of course

Where there are suspicions regarding the

be influenced by the particular circumstances

concealing of income or assets, an investigation

of a case, such as the nature of the concerns

by a forensic accountant is advisable, to ensure

relating to potential financial misconduct and the

that legal teams and their clients, and ultimately

level of matrimonial assets involved. However,
having assisted on numerous divorce cases, it
is our experience that the benefit to clients of
investigations by a forensic accountant have
greatly exceeded any associated professional
costs and have therefore been invaluable in
facilitating equitable settlements.

improved economic conditions, this will have
subsequently afforded the other party the

Should you have any queries in relation to

time to consider and plan the concealment of

the above article please contact Michael

wealth.

Jennings, Partner or Catherine Maguire,
Manager at BDO Northern Ireland on 028

There are several methods that can be used

9043 9009 or alternatively michael.jennings@

to facilitate this, with the most common being

bdo.co.uk or catherine.maguire@bdo.co.uk.
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Setting yourself up to succeed
The summer

more achievable because I have already

back door, feeling drained and grumpy.

holidays are

changed my behaviour and have set up the

You were either too tired to eat or else had

approaching….

conditions for leaving work earlier.

to zap something in the microwave and

Whether you will
be lying by the

eat it by yourself, barely tasting what was
SMARTER goals

going into your mouth!

pool in Portugal
or walking

To give yourself an even bigger chance of

through the rain

success, the goal should also be SMART-

on Portstewart

ER, where the E stands for Exciting and

Write a letter to yourself, dated this time

Strand, holidays

the R stands for Rewarding. The more the

next year. Tell yourself about the main

are a great time to reflect on the year so far

goal excites you, the more likely you are to

achievements you have enjoyed during

and revisit any goals you may have set at

stick at it when the going gets tough! Also,

the year and be as specific as you can.

the start of the year. Are you on track or,

knowing what the achievement of the goal

Use the above tips to really bring the

like most New Year Resolutions, are those

will mean for you will help drive you towards

goals to life. The brain works in amazing

goals now a distant memory of ‘what might

success. Now the goal becomes:

ways. Once you have sowed the seed of

have been’?

what you want and imagined what life will
	“By the end of November 2014 I will be

Positive wording

Act like it’s already happened!

getting home by 6.30pm, three nights a

be like when you achieve it, your brain will
get to work on how to make it happen.

week, so that I can spend more time with
If it’s the latter – hope is not lost! There is

my partner/read to my kids/go and play

When I set the goal to establish my

still time to get back on track. One of the

sport/etc.”

own business, I had been talking to my

main reasons for not achieving our goals
is because we tend to set an ‘away from’

husband about ‘my dream job’. I said
Visualisation

goal – for example “I want to stop…..” or

“Imagine a job where I could choose to
work with clients I like, doing work I enjoy,

“I don’t want to….anymore”. By turning this

The final step in the goal-setting process

with the flexibility to work part-time when

into a ‘towards’ or positively worded goal,

is to now visualise yourself having already

the kids are at school and take off all the

we increase our chances of success. So,

achieved the goal – use all your senses to

school holidays!” It sounded too good to

instead of thinking about what you don’t

imagine what it’s like: what can you see,

be true, but I decided it was worth a go….

want, think about what you do want.

feel, hear, smell and touch?
Now that ‘dream job’ is my reality! It’s

	“I want to stop working so many late

Have you ever watched a game of sport

taken a few years to get here, but the

nights” could become “I want to get

where the person pauses before they

more I defined what exactly I wanted, the

finished up by 6.30pm at the latest”

take a penalty (e.g. in rugby, hockey or

more I could set goals to work towards.

football). You’ll see them looking from

And the more my brain looked for

the ball to where they want it to go. They

opportunities to achieve those goals. If I

are imagining the shot in their mind and

can do it, anyone can!

SMART goals and milestones
Also, by setting this goal using the ‘SMART’

visualising success. They also imagine

approach you can make it Specific,

how it will feel when they have succeeded

I wish you every success and happiness in

Measurable, Achievable, Realistic and Time-

and how the crowd will sound as it cheers

the rest of 2014 and beyond.

bound. So the goal becomes:

them on afterwards. This ‘visualisation’
dramatically increases their chances of

	“By the end of November 2014 I will be

success.

getting home by 6.30pm, three nights a
week”.

Wendy McCulla is a qualified
So, to continue with our example goal, you

Executive Coach and delivers Client

now imagine yourself walking through your

Care & Practice Management CPD

You are now developing a goal which you

back door by 6.30pm, greeting your family

training to lawyers and accountants

can work towards. It often helps to break

(in a better mood!) and sitting at the dinner

throughout Ireland. She works with

the goal down into more manageable

table enjoying listening to the kids tell you

professionals to help them achieve

steps or milestones. To get to three nights

about their day as you eat a freshly cooked,

their potential and implement positive

a week, I could aim for one night a week

tasty meal. How much more appealing is

change in their organisations.

in September, two nights in October and,

this vision compared to the ‘old’ you who

by November, three nights is now much

dragged yourself exhaustedly through the

wendy@aspireld.com / 028 9267 6396

You need the latitude to do things your way, to take
the best course of action for our clients. But that’s
not to say you have to do everything on your own.
Not here at Burges Salmon anyway. With us you will
use your insight and expertise to steer clients through
complex legal and commercial waters. You will also
be able to channel the energy and experience of
other lawyers. Because we believe in autonomy
and approachability, in personal freedom and group
interaction. It’s the Burges Salmon way.
Make Burges Salmon your first port of call.

NORTHERN IRISH REAL ESTATE LAWYER 1+ YEARS PQE
Our Northern Irish Real Estate team, based in Bristol, England, acts for a range of clients,
including institutional investors, listed and private property companies, banks, developers,
public sector bodies, corporate occupiers and high net worth individuals.
As a Northern Irish qualified Real Estate Lawyer we will expect you to have strong
academics, coupled with first-class experience from a solid commercial real estate practice.
In return we offer a comprehensive benefits package, including generous relocation and
support to qualify as an English lawyer.
For more information about the role, please call Angela Parfitt on 0117 307 6026 or visit
www.burges-salmon.com/careers to apply.

No agencies please. Burges Salmon LLP is an equal opportunities employer.
Burges Salmon, One Glass Wharf, Bristol BS2 0ZX.
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Admission Ceremony 2014
The President of the Law Society, Richard

that you are a solicitor and that you have an

Palmer, recently welcomed more than 100

important role to play in all aspects of society.”

newly admitted solicitors to the profession
during the Society’s Admission Ceremony at

As part of the Admission Ceremony the

the Whitla Hall at Queen’s University, Belfast.

Registrar of Solicitors, Alan Hunter, presented

In his keynote address, the President said:

the newly admitted solicitors to the Society’s
President and to the Lord Chief Justice for

“Gone are the days when the aspiration

Northern Ireland, Sir Declan Morgan.

of the majority of Law Graduates was to
practice as sole practitioners or in small
partnerships - not that there is anything
wrong with that, as such firms still form the
backbone of the very strong network of local
solicitors which we remain unashamedly
proud of.
“Be optimistic about your future and
that of your colleagues. Seek to make a
contribution to building a better tomorrow
rather than simply concentrating on the
situation today. The future of the profession
is in your hands, so take pride in the fact
Newly admitted solicitors with Society Chief Executive, Alan Hunter; Society President, Richard Palmer and the Lord Chief Justice for Northern
Ireland, Sir Declan Morgan.
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Copies of photographs can be ordered from Phil Smyth Photography, tel: 028 9066 4071 or email: phil@philsmyth.com

21

22

Journal of the LSNI

March/April 2014

President congratulates ‘excellence’ at 2014
Admission Ceremony
Society President, Richard Palmer, took the opportunity at the

Sarah Kennedy achieved excellence in her Solicitor’s Accounts

Admission Ceremony to congratulate two newly qualified solicitors

exams, while Andrew Davison excelled in his Professional

on achieving excellence in their exams.

Conduct exams.
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Annual Conference 2014
and a warm personal atmosphere. The food
was out this world.
Its kitchen’s buzzwords are purity, freshness
and ethics.
A bit like our own Law Society.
By the end of the evening any thoughts of the
recession were slowly fading away.
Our first day of conference on the Friday
commenced with a lively Business Session
in the morning which included a welcome
from our President, Richard Palmer and an
economic update from Des Moore, Director at
First Trust Bank, our main sponsor.

Inspired by the news that the frozen north is

Our guests this year included the Presidents

the epicentre of global cool, President

of the Law Societies of Scotland and Ireland,

Gabriel Greene, Forensic Partner at Goldblatt

Richard Palmer led more than 160 delegates

the Deputy Vice President of the Law

McGuigan, highlighted the recent changes in

and guests to the Law Society Annual

Society of England and Wales and the Chief

the Solicitors’ Account Regulations 2014 and

Conference in Copenhagen on 27 March

Executives of Scotland and Ireland. We

the morning closed with a discussion featuring

2014.

stayed in the luxurious Radisson Blu Royal

Alan Hunter, our Chief Executive, Soren

Hotel and our conference theme was From
In this article, Joe Rice reflects on his

Jenstrup, President of the Danish Bar and

Recession to Recovery – Opportunities

experience of the Conference.

Law Society, Charlene Graham of our Young

facing the Solicitors’ profession in Northern

Solicitors’ Association and Paul Mollerup,

Ireland. The President’s own emphasis on
Despite the successes of Scandinavian

Managing Director of the Association of

the importance of collegiality was greatly

crime novels and Nordic dramas, I knew

Danish Law Firms – all examining future

appreciated and not a cross word was

precious little beforehand about Copenhagen

opportunities for our profession.

exchanged.

except that its zoo had recently euthanised a

In the afternoon we took the opportunity to

perfectly healthy giraffe and that there was a

combine some shopping along with the City

statue of the Little Mermaid in the harbour.
I need not have been concerned.
All the preparatory work had been done for us
by our esteemed conference coordinators.
As for the Danes, during our visit we were in
the company of one of the happiest nations
on earth. The Vikings and the Battle of
Clontarf in 1014 were never mentioned.

We arrived safely on Thursday and after a

Sightseeing Bus Tour and a well-informed

Welcome Reception to rekindle old friendships

Texan Tour Guide, who brought us to historic

and to relax weary travellers, we dined

and modern places of note.

in the Nimb Brasserie where conference
veterans mingled with new attendees. It

Copenhagen is awash with hip shops, cafés

was heartening to watch solicitors of the

and bars, world class museums and art

calibre of Clive Neville, Karen McNally, Brigid

collections; brave new architecture and no

Napier, Mary Meegan, John Guerin, Donal

fewer than ten Michelin-starred restaurants.

Fee, Darren Tombs, Susan Brennan, Anne
Caldwell, Cormac Fitzpatrick, Peggy Mercer,
Fintan Canavan, (to name but a few) mingling

Copenhagen, a city of more than a half a

and sharing ideas with our grandees such as

million people, and the European Green

George Palmer, Donald Eakin, Margaret Elliott,

Capital for 2014, was a magnificent choice by

Barry Finlay, Alastair Rankin, Norville Connolly,

Richard Palmer.

Catherine Dixon, Michael Robinson, James
Cooper – all who have given so much to the

It had launched its eco metropolis strategy

profession and to the people of Northern

as far back as 2007 and aspires to be the

Ireland. One felt our future was in safe hands.

“climate capital” of the world and the best city
for cyclists. In the bright Spring sunshine, it is

The Nimb style featured both the magic of an

certainly succeeding.

Arab fantasy castle from the Tivoli Gardens

The term Nordic cuisine, with good cause
sets hearts aflutter on the global food scene.
Gourmands just love the place.
My thanks are due to Claire O’Mahony, for
her foresight in booking ahead a smashing
table at the Kodbyens Fishkebar that evening
and we spent our time profitably with some
of Newtownards’s finest including Michelle
Edgar, Hugh Edgar, Gemma Smyth, AnnMarie Baggott and our favourite counsel,
Sean Smyth.
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We enjoyed ourselves thoroughly and

quality the Danish call hygge, that keeps them

discussed the acclaimed BBC Television

smiling 24/7.

series of Silk and Barristers and marvelled at
the imaginations of the scriptwriters involved.

There was still time for quiet Church reflections

We knew what a trendy restaurant this was,

and a visit to Denmark’s National Museum

when we noted Richard and Wendy Palmer,

before departure. The worries of the world had

friends and family and Seamus Leonard,

been set aside, albeit for a short time.

Noreen Sweeney, Jim Sheridan and Siobhan

This was an absolutely magnificent Law Society

Lappin seated close by.
The sun shone brightly on Saturday morning
for the second business session.
The contributions from Peter Kelly, Senior
Vice-President of Marsh, Gary Thompson,
Vice-President of Marsh, started that day with
a bang and reality check as our professional
negligence claims were under scrutiny.
Mickaël Laurans and Cate Nyman from the
Joint Brussels Office of the UK Law Societies,
provided fascinating insights into the workings
of the EU legal machine.
The Young Solicitors’ relief when they heard
that Denmark had opted out of the European
Arrest Warrant was obvious to all.
Reema Mannah, Senior Underwriter with
Titlesolv, discussed conveyancing risks in
the recovering market.
The final panel discussion, dealing with
Personal Injuries: Expert Evidence and
Quality of Brief, was masterfully handled
by James Turner, Solicitor, Tony Nicholl,
Managing Director from Goldblatt McGuigan

Society Chief Executive, Alan Hunter,
presenting at Business Session 1.
The night yielded slowly into the early hours
with songs, music and gentle libations. Our
glasses rarely emptied.
Denmark is famous for its musical celebrities
but we had to make do with the modest
talents of Martin McLaughlin and Noel Phoenix
mixed with some lively contributions
from Pro Bono Choir members.
As for the younger solicitors, I understand
worthy (and some not so worthy) clubs were
explored but alas, any further discussion is
prohibited by the hearsay rule. Conference
veterans such as Neil Faris, Mary-Frances

conference.
All those who attended owe a debt of gratitude
to our President, Richard Palmer,
Rory McShane (Conference Chairman),
Paul O’Connor, Communications Officer,
Jennifer Ferguson, Events Coordinator, Ross
Licence and Judith Brannigan from Inform
Communications and of course Alan Hunter, our
Chief Executive.
To all our sponsors and especially First Trust
Bank, we offer thanks for your generosity.
They came from throughout the Province.
Newry, Downpatrick, Enniskillen,
Armagh, Newtownards and Derry were all
admirably represented.

McWade, Brigid Napier, John Andrews and

I can only guess where Arleen Elliott may magic

Barry Finlay mingled with the conference

us to next year.

nouveau such as Karen Fyffe, Rosemary
Copeland, Sharon Greene, David McSpadden

Greenisland or Granada?

and Fiona Sterritt.
Islandmagee or Istanbul?
On Sunday morning, there was a sense of
fraternity and contentment abroad, that

Time discloses all.

and Mr Justice Mark Horner.
By lunchtime with eight fresh CPD hours
chalked up for the weekend, it was time to
see more of Copenhagen.
Some intrepid souls travelled the short
distance by train into Malmo in Sweden and
by all accounts had a fine time there.
The Gala Dinner on the Saturday night
was planned to perfection from the Drinks
Reception to the beautiful food and
surroundings of our Hotel’s Conference Suite,
which reminded me a little nostalgically of the
new Law Society House.

Society President, Richard Palmer; Bruce Beveridge, President of the Law Society of Scotland
and Jonathan Smithers, Deputy Vice President of the Law Society of England and Wales.
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Des Moore, First Trust Bank; Brenda Moore; Wendy Palmer;
Society President, Richard Palmer; Marlene McGinn and Gerry
McGinn, First Trust Bank.

Derek Young, Blue Chip Title Solutions; Reema Mannah, Titlesolv;
Richard Palmer, Society President; Christopher Taylor, Titlesolv
and Gary Mills, Blue Chip Title Solutions.

Maxine Hunter; Alan Hunter, Society Chief Executive; Paul Mollerup
and Birgitte Mollerup.

Lorraine Keown, Steven Keown, Martin McCallion and Charlene
Graham.

Gabriel Greene,Goldblatt McGuigan; Society President, Richard
Palmer, Tony Nicholl and Kay Collins both of Goldblatt McGuigan.

Gary Thompson, Marsh Claims Consulting; Society President,
Richard Palmer and Peter Kelly, Marsh Ltd.

Brian and Alison Stewart.

Delegates at the CPD Session.
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Colour Me Beautiful at Law Society House
Law Society House played host to a unique
event in February 2014 when more than 80
people attended the Colour me Beautiful
event in aid of the NI Hospice.
The event had been organised on behalf of
the Society’s chosen charity of the year to
help raise money for the Hospice’s Somerton
House Appeal fund.
Those attending were given practical guidance
and advice from one of Northern Ireland’s
leading style gurus, Joan Roulston. From
colours, to clothes and make-up, from what to
wear and what not to wear and from flattering
styles to perfect fabrics, those attending had
certainly plenty to consider as they mingled
at the post-event reception sponsored by
Wesleyan For Lawyers.
Overall, the event proved to be an outstanding
success with more than £1500 raised for the
Northern Ireland Hospice appeal. A big thank
you to all who attended and contributed.

From left: Richard Palmer, Society President; Ellen Hillen, NI Hospice; Joan Roulston, Colour
Me Beautiful Consultant and Ciaran Wilson, Wesleyan for Lawyers (sponsor).

The Solicitors’ Financial
Services (Amendment)
Regulations 2014 No 2
Members should note that the Solicitors’ Financial Services (Amendment) Regulations
2014 No 2 came into operation on 1 April 2014. These repeal and replace the Solicitors’
Financial Services (Amendment) Regulations 2014.
The Solicitors’ Financial Services (Amendment) Regulations 2014 No 2 reflect the changes
to the regulation of Consumer Credit Act activity highlighted to members in previous
e-nformers.
Members are asked to note in particular the expanded definition at Regulation 1.4, the
requirements of Part 4 and the additional regulatory requirement that each solicitor will
provide annually such information about credit related regulated activity or connected
activities to the Law Society of Northern Ireland as is necessary to enable the Society to
comply with its obligations as a Designated Professional Body under the Financial Services
& Markets Act 2000.
The Solicitors’ Financial Services (Amendment) Regulations 2014 No 2 and the Guidelines
to the Solicitors’ Financial Services (Amendment) Regulations 2014 No 2 can be
downloaded from the Society’s website at www.lawsoc-ni.org.

If you wish to
advertise in The
Writ please contact
Karen Irwin for rates,
specification and
copy deadlines at:
dcp strategic
communication ltd,
BT3 Business Centre
10 Dargan Crescent
Belfast
BT3 9JP
Tel: 028 9037 0137
Fax: 028 9037 1509
Email: karen@dcppr.co.uk

THE

WRIT
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Southern Law Association Annual Dinner
Society President, Richard
Palmer, represented the
solicitor branch of the
legal profession when
he attended the recent
Southern Law Association
Annual Dinner in Cork.
Pictured from left are:
Richard Palmer; Charles
Gilmartin, President of the
Mayo Bar Association;
Brendan Cunningham,
President of the Southern
Law Association; Paul
Dyson, Vice-President of
the Devon & Somerset Law
Society & John P Shaw,
President Law Society of
Ireland.

Remind your client about leaving
a charitable gift in their will.

LEAvE A
Legacy
Legacy giving is an effective and unique
way for your clients to continue to support
those charities closest to their hearts, even
after they have gone.
Gifts to Queen’s can be shaped to reflect
personal preferences and can be named
after the donor or their loved ones.
They support the pursuit of world-class
education and life changing research.

If you would like further information on
legacy gifts to Queen’s, please contact:
Susan Wilson,
Legacy Officer,
Development and Alumni Relations Office,
Queen’s University Belfast,
Belfast BT7 1NN
T: +44 (0) 28 9097 3162
E: susan.wilson@qub.ac.uk

Help support the pursuit of world-class
education and life changing research.

Their
legacy

www.queensfoundation.com
Registered Charity Number: XR22432
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Special CPD Event
Chaired by Alan Hunter (Chief Executive of the Law Society of Northern Ireland)

Smart Answers To Smart Questions

At the Odyssey Arena Belfast on Friday 30th May
1pm – 2pm in a Private Suite (signposted)

“The Smart Business Show is an excellent platform which brings together some of the most prestigious entrepreneurs and
business professionals in the Northern Ireland corporate market. This is an exciting opportunity to look afresh at the business
of running a law practice.” Alan Hunter

The Law Society of Northern Ireland is an Official Event Partner to the Smart Business Show and is
delighted to host this special event for solicitor members only.
1.30PM

1.00PM

How do you Communicate in
Sensitive Situations? with Terry
Prone of The Communications
Clinic, Dublin

Who knows what you know?
Data Security with
Per Thorsheim, Good
Practice AS, Norway
Per
Thorsheim

World Cyber Security expert Per
Thorsheim, leapt to world prominence in
2012 when he revealed that LinkedIn
had been hacked. He will explain the rise
of cybercrime, give examples and
suggestions on how to protect companies
and individuals from attack and loss of
increasingly valuable intellectual assets
and provide an insight into security
systems of the future. Keep one step
ahead of the hackers and follow
Per’s advice.

Terry Prone

Terry will advise members on how to handle clients
who may be experiencing heightened emotions in the
course of a divorce, house sale, contents of a Will etc.
A writer, journalist, and communications advisor, Terry
began her career when she appeared on TV at
fifteen, hosted her own radio programme by
nineteen, was editor of a magazine by twenty one
and wrote her first book by twenty five. That book led
on to twenty-five others with several of the non-fiction
works becoming required reading on third–level
communications courses. Terry has advised virtually
every Taoiseach since Jack Lynch on communications.

Each speaker will deliver a twenty minute talk, followed by a ten minute Q&A.
Tea, coffee and refreshments will be available as well as a FREE ticket to the Smart Business Show itself.
See www.SmartBusinessShow.com for booking and more information.
This is a private event, please book your place early to avoid disappointment.
Solicitors attending this event will be eligble to claim one general group study CPD hour.

RESERVE YOUR
PLACE NOW

at www.SmartBusinessShow.com
[Use promo code LAW]

ODYSSEY ARENA, BELFAST

29 & 30 MAY 2014
EVENT SPONSORS

#SBS2014

www.SmartBusinessShow.com

MEDIA PARTNERS

connect@smartbusinessshow.com
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What is going on in the Commercial Court?
This was the title of a comprehensive overview

proceedings. Failure to do so may lead

recently delivered by Mr Justice Weatherup

to costs penalties. The PAP sits within

at Law Society House to more than 100

the growing tendency for the Courts

solicitors from across Northern Ireland.

to require parties to explore fully the
possibility of resolving their differences

The Judge spoke about key changes to the

The Judge also considered;-	the efficacy and uses of Scott schedules in
commercial litigation
-	the instruction of experts and an increasing
trend towards the use of concurrent

without resort to litigation.

operation of the Commercial Court since 1
January 2013. In particular he focussed on:(i)	the specific Pre-Action Protocol (PAP)

evidence – also known as ‘hot-tubbing’
-

the use of early neutral evaluation

Commercial Practice Note issued

-

costs management
case management

(ii)	The Judge also referred to the
alongside the PAP. It relates to the

-

pertaining to commercial actions which

commencement of commercial actions,

-	solicitors’ responsibility for the costs of

applies to all commercial actions (with

and certain interlocutory matters.

proceedings

certain limited exceptions) as defined

Practitioners will be aware that Master

by Order 72 of the Rules of the Court of

McCorry now sits as a Commercial

Judicature. Practitioners are expected

Master to deal with summonses each

A copy of the Judge’s presentation is obtainable

to comply with it before commencing

Friday morning.

on request from the Society’s Librarian – email

-	the operation of a solicitor’s lien

heather.semple@lawsoc-ni.org
Copies of the Pre-Action Protocol and the
Commercial Practice Note can be downloaded
from http://www.courtsni.gov.uk/en-GB/
Judicial%20Decisions/Practice%20Directions/
Pages/default.aspx

From left: Stephen Scott, Law Society Council
Member; Mr Justice Weatherup, guest
speaker; Caroline Prunty and Patrick Brown,
who attended the lecture.

The Committee was delighted at the continuing high attendance
numbers at all of the events which we believe is testament to the
demand for relevant, convenient and cost effective training and
The Company & Commercial Lawyers Group has been active over

which we hope to continue in 2014. Our CPD courses were

the past nine years in promoting the interests of solicitors working in

subsidised by CCLG and meant practitioners could meet nine hours

Northern Ireland practising in the field of company and commercial

of CPD obligations for just £110 for the year including three hours of

law and to provide representation for those lawyers working in

client care.

that practice area, deliver appropriate Continuing Professional
Development and contribute to this specialist area of the law.

To renew membership or enrol as a new member, please contact
Rhys Jones, Johnsons Solicitors, Johnson House, 50/56

During 2013 the Committee ran a number of relevant and high

Wellington Place, Belfast, BT1 6GF (rhys.jones@johnsonslaw.

quality but good value CPD seminars ranging from Webinars and

co.uk) or by telephone on 02890240183 to request a membership

Negotiation Skills Training to seminars focussing on specific areas of

form. The annual membership fee is £30.00 and considerable

interest in the commercial arena.

discount is given to members for any seminars run by the Group.

Journal of the LSNI

March/April 2014

31

CPD Programme May – December 2014
Please see below summary details of the Law Society’s CPD Programme covering May – December 2014. Please note that the full details are also
available on the Society’s website and via the e-nformer.
There will be additional events organised over the course of the year and we will make you aware of these as and when they arise via the e-nformer
and the website – www.lawsoc-ni.org.
Summary of events
Title

Date

Location

Cost

CPD hours

Library Compact Research Course

Various – contact CPD Dept

Law Society House, Belfast

£90

3 Client Care and Practice

					

Management

Costs – Non Contentious Costs

3 Client Care and Practice

Fri 16 May 2014

Law Society House, Belfast

£90

					

Management

Cash Culture in Business;

Tue 20 May 2014

Killyhevlin Hotel, Enniskillen

2 Client Care and Practice

Insight into the Restructuring

Tue 20 May 2014

City Hotel, Derry		

Environment and what is currently

Tue 27 May 2014

Canal Court Hotel, Newry

happening in the Restructuring

Tue 27 May 2014

Law Society House, Belfast

Immigration

Thurs 29 May 2014

Law Society House, Belfast

£50

1.5 General Group Study

Successful Tendering

Wed 4 June 2014

Law Society House, Belfast

£70

2 Client Care and Practice

£60

Management

Economy

					

Management

Intellectual Property – An Overview

Wed 11 June 2014

Law Society House, Belfast

£45

1.5 General Group Study

Leadership and Performance

Wed 18 June 2014

Law Society House, Belfast

£90

3 Client Care and Practice

Management 				

Management

Anti Money Laundering and

3 Client Care and Practice

Tues 2 Sept 2014

City Hotel, Derry

£90

Mortgage Fraud				

Management

Anti Money Laundering and

3 Client Care and Practice

Wed 3 Sept 2014

Law Society House, Belfast

£90

Mortgage Fraud 				

Management

Managing and Motivating Staff

3 Client Care and Practice

Wed 17 Sept 2014

Law Society House, Belfast

£95

					

Management

Comprehending Conveyancing

Tues 2 – Tues 23

		

September 2014

The Apprentice and You

Wed 1 Oct 2014

Law Society House, Belfast

£180

8 General Group Study

Law Society House, Belfast

£60

3 Client Care and Practice

					

Management

Risk Management

3 or 6 Client Care and

Tues 7 Oct 2014

Roe Park Resort, Limavady

£60/£90

					

Practice Management

The Apprentice and You

3 Client Care and Practice

Wed 8 Oct 2014

City Hotel, Derry

£60

					

Management

Risk Management

3 or 6 Client Care and

Wed 8 Oct 2014

Kelly’s Inn, Ballygawley

£60/£90

					

Practice Management
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Title

Date

Location

Cost

CPD hours

Risk Management

Tues 14 Oct 2014

Canal Court Hotel, Newry

£60/£90

3 or 6 Client Care and

					

Practice Management

Risk Management

3 or 6 Client Care and

Fri 17 Oct 2014

Law Society House, Belfast

£60/£90

					

Practice Management

Judicial Appointment Processes

2 Client Care and Practice

Wed 29 Oct 2014

Law Society House, Belfast

£70

					

Management

Practice Management seminars

2 Client Care and Practice

Wed 5 Nov 2014

Kelly’s Inn, Ballygawley

Free

					

Management

Practice Management seminars

2 Client Care and Practice

Thurs 6 Nov 2014

Canal Court Hotel, Newry

Free

					

Management

Practice Management seminars

2 Client Care and Practice

Thurs 6 Nov 2014

Law Society House, Belfast

Free

					

Management

Sports Law Conference 2014

Fri 7 Nov 2014

Law Society House, Belfast

£90

5 General Group Study

Successful People Management

Wed 12 Nov 2014

Law Society House, Belfast

£95

3 Client Care and Practice

					

Management

Tax – Working Capital Management

1.5 Client Care and Practice

Wed 19 Nov 2014

Law Society House, Belfast

£40

					

Management

Title Insurance

Tues 25 Nov 2014

Law Society House, Belfast

£30

1.5 General Group Study

Mediation – Responsibilities,

Thurs 27 Nov 2014

Law Society House, Belfast

£35

1 General Group Study

Fri 28 Nov 2014

Law Society House, Belfast

£90

3 Client Care and Practice

liabilities and obligations
Costs – Party and Party Costs

					

Management

Building Strong Client Relationships

3 Client Care and Practice

Wed 3 Dec 2014

Law Society House, Belfast

£95

					

Management

Client Care: Dealing with

2 Client Care and Practice

Thurs 4 Dec 2014

Law Society House, Belfast

£70

Bereaved Clients				

Management

Making IT work for Your Firm

2 Client Care and Practice

Mon 8 Dec 2014

Law Society House, Belfast

£70

					

Management

Practical Marketing

2 Client Care and Practice

Mon 15 Dec 2014

Law Society House, Belfast

£70

					

Management

Maximising Performance at Work

3 Client Care and Practice

Tues 16 Dec 2014

Law Society House, Belfast

£95

					

Management

Effective E-mail and Time Management Wed 17 Dec 2014

1.5 Client Care and Practice

Law Society House, Belfast

£50

					

Management

Instant Influence

3 Client Care and Practice

Thurs 18 Dec 2014

Law Society House, Belfast

£90

					

Management

If you would like further information or you would like to book any of the above courses please e-mail claire.groves@lawsoc-ni.org.
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A Day in the Life of LawCare
LawCare’s free and confidential helpline

about stress recognition and management

pressure at the material time, and document a

opens at 9am. Trish McLellan (LawCare’s

to a firm of thirty solicitors. Ann trains the

number of calls to the LawCare helpline. The

Co-ordinator for Scotland and Northern

attendees for an hour and a half and each

Tribunal takes this into consideration, and the

Ireland) is on duty today. At 9.20 there’s a

of the delegates gains 1½ CPD hours. The

Solicitor is given a fine, a better outcome than

call from a tearful solicitor who feels she is

firm has paid a little over £3 per delegate

he was expecting.

being victimised by her supervisor. Trish helps

in covering LawCare’s expenses – the

to calm her down, finds out more about the

presentation itself was free.

bullying behaviour and encourages her to

LawCare staff work together tirelessly to
ensure that all members of the legal profession

take steps to deal with it. Another call at 11

Anna Buttimore, LawCare’s Administrator,

are cared for and supported. How can

am is from someone who has called several

starts by going through the post and email,

LawCare help you today?

times before and needs a few more words of

designs a new advertisement, sends out

encouragement and support. Trish suggests a

some leaflets to a firm which has asked

counsellor; the caller agrees and Trish arranges

to distribute them to its staff, and updates

to call him back later in the day with details of

LawCare’s Facebook status and Twitter feed.

0800 279 6869 • www.lawcare.org.uk

suitable counsellors in his area.
Hilary Tilby, LawCare’s Chief Executive, has
Meanwhile, Mary Jackson, LawCare’s Co-

a meeting with an executive from one of the

ordinator for Ireland, is in Cork touring an

professional bodies where she discusses

addiction treatment centre and setting up an

ways to help make members more aware of

agreement that LawCare callers do not have to

the services available. Following this, she

be referred for treatment there through a GP.

appears with a former helpline caller at the
SDT (Solicitors Disciplinary Tribunal). At the

Ann Charlton, (Co-ordinator for England and

caller’s request, she is able to explain that he

Wales), is giving a lunchtime presentation

reported being under considerable personal

Law
Care

Health and Support Advice
for the Legal Professions

Northern Ireland Chest Heart & Stroke

When you make a Will, you probably
think the one thing you can’t leave
your loved ones is good health.
Actually, you can. Chest, heart and stroke illnesses claim over 7,500
lives a year in Northern Ireland. But a legacy from you could provide
the breakthrough that makes them a thing of the past. Local research
funded by NI Chest, Heart & Stroke is saving and improving people’s
lives every day.
If you’re looking for the greatest gift you could leave your children
and grandchildren, you don’t need to look any further.
For a leaflet on leaving a legacy to NI Chest Heart
& Stroke, please phone Alison in confidence on:

028 90 266 706
Write to us at: 21 Dublin Road, Belfast, BT2 7HB
or email: legacy@nichs.org.uk
Alternatively ask your solicitor for our legacy leaflet.
Belfast Office 21 Dublin Road, Belfast BT2 7HB
T. 028 9032 0184
Charity Reg no: XN47338
www.nichs.org.uk

NICHS_TheWrit_HP.indd 1

15/11/12 09:49:29

34

Journal of the LSNI

March/April 2014

Annual Lecture Series
All lectures will be held at Law Society House, 96 Victoria Street, Belfast and can be booked online at
http://www.belfast-solicitors-association.org/bookingformcpd.html
Date

CPD Hours

Title

Speaker

Time

15 May 2014

1 hour

To be confirmed

Mr Justice Tom Burgess

1.00 – 2.00pm

						
30 May 2014

Litigation Half Day Seminar

3 hours

Mr Justice Horner -

				

2.00 – 5.00pm

Key Note Speaker		

				

Social Media and Litigation -

				

Leaf Consultancy

				

Preparing Bills of Costs in

				

High Court and County Court -

				

CM Legal Costs Consultancy

Cost
£20 Members
£40 Non-members
£70 Members
£100 Non-members

		
12 June 2014 1 hour
			
26 June 2014 1 hour

Will Planning - Inheritance Tax

Angela Keery,

Planning Opportunities and Pitfalls

Senior Manager, Deloitte		

10 Recent Cases in Judicial Review

Professor Gordon Anthony BL 1.00 – 2.00pm

1.00 – 2.00pm

						

£20 Members
£40 Non-members
£20 Members
£40 Non-members

Belfast Solicitors’ Association Annual Golf Competition
in association with

Malone Golf Club on 15 May 2014 – first tee-off 1pm
Entry Fee: £60.00 to include green fees, 3 BSA branded golf balls, dinner & prize-giving ceremony in aid of

Prizes
Overall winner: BSA Cup and weekend for two at the 5 star Lough Erne Golf and Spa Resort including round of golf on The
Faldo Championship Course.
Runner-up: ‘Legal Quarter’ – a rare limited edition fine art print signed by the Lord Chief Justice Sir Declan Morgan.
Ladies’ prize: Dinner and overnight stay at the luxurious Lough Eske Castle Hotel and Spa.
Team prize: Corporate day including lunch and fine wines for party of four at Magners Ulster Derby on 21 June 2014.
Visitor’s prize: Golf equipment voucher to the value of £500.00.
Front nine: Clothing voucher to the value of £300.00.
Back nine: Golf equipment voucher to the value of £300.00
Nearest the pin: Case of fine wines.
Longest drive: Case of fine wines.
For further information please contact Paul Moylan – 07715 042287 or John Palmer – 028 9032 9545.
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A&L Goodbody scoops ‘Corporate Law Firm
of the Year’ for second year running
A&L Goodbody has, for the second year running, scooped the
award for the ‘Corporate Law Firm of the Year’ at the Insider
Dealmaker Awards, which were held recently in Belfast.
The award was presented to A&L Goodbody in recognition of
its involvement in some of the most significant deals in 2013.
The firm advised on over £1.1billion of the total £1.6billion
transactions in Northern Ireland - including the sale of Phoenix
Natural Gas and acquisition of Belfast International Airport by
ADC & HAS Airports.
Speaking on behalf of the firm, Mark Thompson, Head of Belfast
Office, said: “Receiving this prestigious accolade for the second
year in a row is an outstanding achievement for A&L Goodbody
and is testament to the hard work, drive and enthusiasm of our
industry-leading team of lawyers right across the firm.”
A&L Goodbody Chairman and corporate partner Peter Stafford
was also highly commended in the ‘Dealmaker of the Year’
category in recognition of his strong contribution to the local
deals market and advisory community throughout 2013.

Pictured from left: Mark Thompson, A&L Goodbody’s Head of Belfast
Office; Chairman, Peter Stafford and Alastair Keith, Corporate Partner.
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The impact of social media in employment law
David Mitchell,

social media are here to stay and rather than

pub in Cheshire when she was subjected to

apprentice solicitor

prevent their usage, they may wish to specify

abusive behaviour from two customers. After

at Law Centre

boundaries of acceptable behaviour to their

the customers left the business premises

(NI), explains the

employees.

they made anonymous and abusive phone
calls to her, prompting her to vent her feelings

context for a recent
Law Centre case
involving dismissal
on grounds of
social media use.
This article summarises leading employment
tribunal cases concerning social media in the
employment field, while also reporting Law
Centre (NI)’s experience in assisting a client who
was dismissed due to her social media use.
Overall the article is designed to provide
legal practitioners with an overview of the
considerations an employment tribunal may
make when determining a case where an
employee has been disciplined or dismissed
due to their conduct via social media.
Social media have become an integral part
of the 21st century world, with sites such as
Facebook, Twitter and LinkedIn providing instant
communication on a global level. The impact
of social media on modern day living is now so
extensive that it is practically impossible for any
workplace to avoid their presence.
However, despite their ever-growing uses as
business and recreational tools, social media
introduce potential legal challenges for both
employee and employer. A key area of legal
dispute arises where it is alleged that an
employee’s social media use has damaged the
reputation of the employer.

The benefits of a good social media
policy
Social media policies are becoming more and
more prevalent, in an attempt by employers to
specify employee boundaries. Employers will
not wish to be affiliated with an employee’s
derogatory social media comments, while an
employee will not want to face disciplinary
action or dismissal as a result of them, so clear
boundaries on conduct are a positive step for
all concerned.
A good social media policy should detail what
is acceptable social media use and what is
not, in the interest of fairness and clarity, to
enable employees to act within the policy and
know their limits. In accordance with Labour
Relations Agency (LRA) Guidance there
should be consultation with staff in order to
determine, in the context of that particular
workplace, what conduct is and is not
acceptable.
Additionally, the LRA advises that employers
should consider whether employees require
training on social media usage and the
social media policy, so employees are fully
aware of what is expected of them and what
consequences may arise as a result of their
social media activity. Employees may also
wish to consider customising their privacy
settings on social networking sites, in order to

about the customers on Facebook. She was
subsequently dismissed for misconduct.
In this case the tribunal held that the
employer’s decision to dismiss was within the
band of reasonable responses available to
the employer, particularly as Miss Preece had
signed up to the Wetherspoons’ social media
policy which clearly stated that dismissal may
occur if social media activity by an employee
had the potential to ‘lower the reputation of the
organisation, staff or customers.’ The tribunal
held that the employer had conducted a fair
investigation, had a genuine belief that Miss
Preece’s negative comments about identifiable
customers amounted to misconduct and
despite the mitigating factors that dismissal
was a fair conclusion for the employer to make.
The Preece case demonstrates that a
clear social media policy can form a key
consideration for the tribunal. Although in this
case the social media policy proved beneficial
to the employer rather than the employee,
this decision confirms that employers need
to carry out fair investigations before making
any decision to discipline or dismiss and that
decision must, as always, come within the
realm of the reasonable responses available to
them.
Teggert v Teletech UK LTD (NIIT, 2012)

minimise the extent of their audience and thus

A common theme in the plethora of

any potential damage to the employer’s brand

employment cases involving social media

or reputation. Accumulatively, these measures

is the balancing act between human rights

can go a long way in preventing legal issues or

implications, namely Article 8 and Article 10

Although employers may try to restrict social

disputes and therefore may prove beneficial to

of the ECHR and the potential damage that

media access in offices via firewalls on office

both employee and employer.

can be caused by exercising those rights.

Can employers prevent social media use
in the workplace?

The Teggert decision suggests that the public

computers, employees may access social
Preece v JD Wetherspoons PLC
(Liverpool ET, 2011)

nature of social media can make it very difficult

tablets and smartphones. Therefore employee

In Preece v JD Wetherspoons plc, the

while Article 10 cannot masquerade offensive

access to social media is readily available and

tribunal gave significant weight to the fact the

or harassing comments.

employees can update their Facebook status

employee had signed up to a social media

or ‘tweet’ their opinions covertly during working

policy.

media during the course of their employment
and in their spare time via their own PC

Mr Teggert was employed in Teletech UK Ltd
as a customer service adviser when he posted

hours, during rest breaks or after working hours
with ease. Employers may need to accept that

to argue that Article 8 arguments are engaged

Miss Preece was working in a Wetherspoons’

comments on Facebook about the alleged
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promiscuous nature of a female colleague. Mr

company brand into disrepute.

Teggert was subsequently dismissed for sexual

Our client appealed to the employer against

harassment and also for bringing the company

the decision and the Law Centre represented

into disrepute, thus amounting to gross

at the internal appeal hearing. The Law

misconduct.

Centre’s stance was that our client did not

Training at the
Law Centre
BELFAST

bring the company brand into disrepute

20 May

Mr Teggert lodged a claim of unfair dismissal

as there was no actual damage caused

Introduction to Mental Health Law -

to the Industrial Tribunal, citing violations of

to the company, nor was it reasonable to

Introductory/Intermediate

Article 8, 9 and 10 of the ECHR, stating that

conclude that it was potentially damaging in

his comments were merely intended as a joke.

these circumstances. We further highlighted

While the Tribunal refuted the employer’s claims

the defects in the investigation process,

that the company was brought into disrepute

particularly in relation to the investigation of

on the basis that Teletech’s own social media

the anonymous caller. Our client also had

29 May

policy required the company to be brought

significant mitigating factors that required full

Personal Independence Payment -

into ‘serious disrepute’, the tribunal rejected

consideration by the employer in that she had

Introductory

Mr Teggerts’s claim for unfair dismissal. The

no previous disciplinary record and also that

10 June

tribunal, in dismissing Mr Teggert’s ECHR

she reported the alleged stalking to the PSNI.

Carers and their Rights - Advanced

contentions held, inter alia, that he relinquished

In this case the appeal panel overturned the

his Article 8 right to privacy when he posted his

decision and reinstated our client. This case

comments in the public domain, the Article 9

demonstrates the benefit of an employer

right to freedom of thought did not apply to his

conducting a genuine internal process, which

20 June

thoughts about promiscuity, nor did his Article

revisits and reconsiders the issues afresh, with

Social Security Appeals – Identifying

10 right to freedom of expression facilitate the

the real opportunity to influence the panel’s

Errors in Law and Appeals to the Social

harassment of another person. As a result,

outcome. This case further highlights the

Security Commissioner - Advanced

the tribunal found that dismissal was within

difficulties employers may find themselves

the band of reasonable responses available to

in if they assume an employee can be fairly

the employer and the dismissal was fair in the

dismissed due to social media comments,

circumstances.

without considering whether the company or
organisation has suffered any actual damage

The Teggert decision is useful in demonstrating

as a result.

approach of the employment tribunal when
faced with human rights based arguments.
Law Centre client’s dismissal overturned
at internal hearing

Understanding Universal Credit Introductory/Intermediate

12 June
Dublin III Regulation - ½ day - Advanced

DERRY
15 May
Understanding Universal Credit Introductory/Intermediate
22 May

the importance of a clear social media policy,
while also providing us with insight into the

23 May

A growing area
As our dependency on information technology
and social media becomes more and more
prevalent, it is fair to say that social media

Personal Independence Payment Introductory
18 June
Carers and their Rights - Advanced

cases will become more common before

Law Centre training counts towards CAB,

the Industrial Tribunal. While social media

Law Society and Bar Council Continuing

Similarly to the Preece case, Law Centre (NI)

policies are becoming more widespread

Professional Development.

was instructed by an employee who was

in the workplace and have their uses in

dismissed after posting a comment about a

setting clearer boundaries for employees,

customer on Facebook. In this matter, our

inevitably there will be instances where the

client was in her place of work when her

law is unclear, or is not followed and legal

Welfare Rights Adviser Programme is

ex-boyfriend arrived and began to make her

proceedings will ensue.

accredited by Open College Network

All courses are mapped towards National
Occupational Standards.

Northern Ireland.

feel very uncomfortable. Our client felt that
she was the victim of stalking behaviour from

The Law Centre offers free, confidential

her ex-boyfriend. She then made a comment

employment advice to members and

For more information, contact training

on Facebook suggesting, in somewhat

employees via the employment advice line

officer Eamon Doherty on 9024 4401 or

graphic terms, that he should take his custom

from Monday to Friday 9.30am to 1pm on

administration manager (Western Area Office)

elsewhere. This comment was anonymously

028 9024 4401.

Elaine McCorriston on 7126 2433

reported to our client’s employer, resulting

We also offer advice and representation in

eamon.doherty@lawcentreni.org

in her being summarily dismissed for gross

social security, immigration, community

elaine.mccorriston@lawcentreni.org

misconduct, namely for bringing the employer’s

care, mental health and trafficking law.

Or visit our website: www.lawcentreni.org

Win
A Windows 8
Tablet with
Keeping IT
Simple & Secure
To enter our competition to win a
Windows 8 Tablet, simply visit:
http://www.leafconsultancy.com/tablet
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NIYSA CPD Calendar
12 May 2014 –
What the modern lawyer must know about ADR

20 June 2014 Recent case law developments in the Commercial Court

Mediation is a form of dispute resolution and is becoming increasingly

An overview of some of the most important cases in this area, with

more popular. This seminar will provide solicitors with an overview of

emphasis on what Solicitors in practice should be aware of when advising

the process and its advantages and disadvantages.

clients.

Speaker: Leading Barrister and Mediator, Alva Brangam QC.

Speaker: James Turner, Partner, O’Reilly Stewart, Belfast.

Alva Brangam QC was called to the Bar of Northern Ireland in 1978 and

James has a particular interest in Construction Law and has prime

the Bar of Ireland in 1986. He specialises in Commercial and Construction

responsibility for advising and representing clients in Adjudications,

law, Clinical and Professional Negligence, Chancery – Probate &

Arbitrations, Mediations and High Court actions including Procurement

Inheritance, Companies & Partnerships and Employment law. Alva

challenges. As part of his role heading the Commercial Litigation

became a CEDR Accredited Mediator in May 2000 and has completed

team within his firm, James is also recognised as a leading individual

the Mediation of thirty one disputes. He is a former Chair of the Bar

in Professional Negligence actions acting on behalf of various parties

Advocacy Committee, a Tutor at the Institute of Professional Legal Studies

including lenders, insurers and government bodies.

and a part time Lecturer with SLS at Queen’s University, Belfast.
We are delighted to announce this seminar will be introduced by the
Honourable Mr Justice Weatherup

19 May 2014 The legal implications of the recent “ON THE RUN” letters
The recent judgment in the case of The Queen v John Downey has

10 September 2014 Arbitration – practice, process & procedure

raised questions about the legal status of those known as ‘On the
Runs’ and letters issued by the government to some individuals as

Arbitration is a private dispute resolution procedure that offers parties

against those who have not received letters. This seminar considers

an alternative to issuing court proceedings. This seminar will provide

such questions when assessing the implications of the Downey

solicitors with an overview of the practice, process and procedure

judgment and, in particular, the Judge’s finding that it was contrary to

typically used in arbitration.

the public interest to allow the trial to proceed.
Speaker: Ferguson Bell is a Chartered Quantity Surveyor, Registered
Speaker: Gordon Anthony is Professor of Public Law at Queen’s

Adjudicator, Arbitrator and Mediator. He is a Member of The Academy of

University, Belfast and a Barrister-at-Law. He is the author of Judicial

Experts and is a Cardiff University Accredited Expert Witness.

Review in Northern Ireland (Hart Publishing, Oxford, 2nd ed, 2014).
We are delighted to announce that this seminar will be introduced by
the Honourable Mr Justice Treacy QC.

28 May 2014 Capacity issues and the elderly

22 September 2014 Representing parties (parents and the Guardian ad Litem)
in Public Law Children Order proceedings.
Speaker: Clare Curran, Worthingtons Solicitors.
Clare graduated from QUB with an Honours Law Degree in 1999,

A lecture on mental capacity issues and the elderly including the

qualified as a Solicitor in 2001 and was made a partner in 2007. She

pitfalls that solicitors may experience when dealing with elderly and

deals with all aspects of separation and divorce, financial settlements,

incapacitated clients. In particular, the lecture will cover:

pre and post nuptial agreements, cohabitation issues, civil partnerships,

• Testamentary Capacity
• Capacity to deal with financial affairs including Enduring Powers of
Attorney and Controllership
• Capacity to deal with property and land

domestic violence proceedings, Children Order matters and care,
adoption and wardship issues.
Clare is an accredited member of the Children Order Panel and is qualified
to practice collaborative law.

Speaker: Dr Barbara English MB MRCPsych is a Consultant
Psychiatrist based in Knockbracken Healthcare Park with a speciality in

We are delighted to announce that this seminar will be introduced by Her

the Psychiatry of Old Age.

Honour Judge Smyth.
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29 September 2014 –
Extradition – the basics

41

30 September 2014 –
From police station to court – a practical cuide

Extradition is a relatively new area of work and is becoming

Back by popular demand, this annual CPD lecture receives excellent

increasingly more common with socio economic migration throughout

feedback from our members on how this practical presentation inspires

Europe. This discussion will look at the extradition process from the

greater confidence in the police station and in the Magistrates’ Court.

client’s detention through to the Court process, including bars to

This lecture will feature an update from last year and provide invaluable

extradition in the context of the detained persons Human Rights.

advice for young solicitors making it a CPD must for everyone in this
area of practice.

Speaker: David Heraghty BL.
Speakers: Martin McCallion is a Partner in McCallion Keown Solicitors
David joined the Bar of Northern Ireland in 2003, transferring from

Ltd who qualified from the Institute of Professional Legal Studies in

Tooks Chambers in London where he worked alongside Michael

1997. He specialises in Civil Litigation and Criminal Defence work.

Mansfield QC. David has an extensive practice in Criminal Law,
Judicial Review and Extradition.

Charlene Graham, current NIYSA Chair, Higgins Hollywood Deazley
Solicitors. Charlene has been involved in criminal work for a number

We are delighted to announce this seminar will be introduced by His

of years now. She completed the Advanced Advocacy Course in

Honour Judge McFarland Recorder of Belfast.

2013 and conducts a substantial amount of her own cases in the
Magistrates’ and Crown Courts.
We are delighted to announce that this seminar will be introduced by
Presiding District Judge Bagnall.

NIYSA CPD SERIES
BOOKING FORM
NAME:
FIRM DETAILS

Event details:
EMAIL ADDRESS
All CPD events will take place in the Lecture Theatre at Law Society
House. Registration and lunch will commence at 12.30pm with each

CONTACT TELEPHONE

lecture beginning at 1pm sharp and ending at 2pm.

DATE OF EVENT

Each lecture will attract 1 hour general CPD

TITLE OF EVENT

Attendance fee for each lecture is £20 for members/£40 non-members.*
Places are secured once payment has been received.

Please ensure to enclose fee.

For more details and booking form please contact

Send booking forms to:

Timothy Rankin - T.Rankin@cfrlaw.co.uk

Timothy Rankin - T.Rankin@cfrlaw.co.uk

Cleaver Fulton Rankin,

Cleaver Fulton Rankin,

50 Bedford Street,

50 Bedford Street,

Belfast, BT2 7FW

Belfast, BT2 7FW

DX 421 NR Belfast

DX 421 NR Belfast

Solicitors aged 36yrs and under are automatically members of the NIYSA.
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Children’s Law Centre Annual Lecture 2014
The Children’s Law Centre
held its Annual Lecture at
Law Society House in March
2014. This was the ninth in
a thematic series of lectures
hosted by CLC, focusing on
the promotion of international
children’s rights standards
as a means of ensuring the
protection of children’s rights
in Northern Ireland.

both former Chairs of the United Nations

Except in emergency cases, the individual

Commission on the Rights of the Child and

concerned should not be deprived of his

Mary McAleese, former President of Ireland.

liberty...”

CLC was privileged this year to have our

He draws upon the human rights framework

annual lecture delivered by Juan Mendez,

within the UNCRPD and recommends:

UN Special Rapporteur on Torture and Other

“The obligation to end forced psychiatric

Cruel, Inhuman or Degrading Treatment or

interventions based on grounds of disability is

Punishment and gratefully chaired by the

of immediate application and scarce financial

Honourable Mr Justice Maguire. The title of

resources cannot justify postponement of its

the lecture was “Mental Health in Juvenile

implementation.

Mr Mendez refers in his presentation to

that meet needs expressed by persons with

CLC’s inaugural lecture was presented by

involuntary detention and treatment of patients

disabilities and respect the autonomy, choices,

in psychiatric facilities and states:

dignity and privacy of the person concerned.

“The severity of the mental illness is not by

“States must revise the legal provisions that

itself sufficient to justify detention; the State

allow detention on mental health grounds or

must show that detention is necessary to

in mental health facilities and any coercive

protect the safety of the persons or of others.

interventions or treatments in the mental

Lady Hale of Richmond in 2006. We have
been honoured by many distinguished
speakers over the years including Thomas
Hammarberg, then Council of Europe
Commissioner of Human Rights, Professor
Yanghee Lee and Dr Zean Zermatten,

Detention: A Preventative and Human Rights
Based Approach”.

“Forced treatment and commitment should
be replaced by services in the community

The Hon Mr. Justice Maguire, Juan Mendez, Richard Palmer, Society President.
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Mr Mendez meeting members of youth@clc

health setting without the free and informed

statutory bodies with responsibility for

CLC encourages proactive engagement by

consent by the person concerned.”

children including the Youth Justice Agency,

all relevant agencies with the government

Health and Social Care Board, various HSC

consultation process and the next steps for

With specific reference to children, Mr

Trusts, Public Prosecution Service, Northern

legislative and policy development to achieve

Mendez states:

Ireland Policing Board and Northern Ireland

these aims.

Probation Service.
“Children and juveniles who suffer mental or

We would particularly like to thank our friends

psycho-social disabilities should be afforded

CLC wishes to thank all those who attended

and colleagues in the Law Society for their

special protection as a critical component

the lecture and for making it a success.

valuable support and for allowing us to use the

of the obligation to prevent torture and

We hope that the content of this lecture

excellent facilities in Law Society House and

ill-treatment. The State must, inter alia,

by Mr Mendez and his clarity of thinking

also the Bar Council which provided the drinks

invest in and offer a wide range of voluntary

from a human rights based approach, will

reception following the event.

support to enable them to exercise their

help to influence key policy and decision

legal capacity and fully respect their

makers in ensuring that new legislation on

individual autonomy, will and preferences.”

mental health and capacity, currently being

If you would like to receive a copy of the

developed by the DHSSPS and the DoJ in

transcript of the 2014 lecture or copies of

The lecture was attended by the Lord

Northern Ireland, will be fully human rights

any of CLC’s previous annual lectures they

Chief Justice, distinguished members of

compliant and shall provide the necessary

are available to download on CLC’s website:

the judiciary, legal professionals, senior

protections and safeguards for children in

www.childrenslawcentre.org or by contacting

officials from the Department of Justice,

their access to mental health assessment

Stephanie McIlroy at CLC (Tel: 028 9024

Department of Health, Social Services

and treatment, suitable community-based

5704) or by e-mail: stephaniemcilroy@

and Public Safety and key agencies and

healthcare and youth justice provision.

childrenslawcentre.org
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President of the Supreme Court visits
Northern Ireland
The Northern Ireland Branch of the Society

Estates; Administration of Trusts; Taxation

The Society of Trust and Estate Practitioners

of Trust and Estate Practitioners (STEP: NI)

of Trusts and Estates and Trust and Estate

(STEP) is the leading worldwide professional

was delighted to welcome the new President

Accounting. There are currently about 40

body for practitioners in the fields of trusts,

of the Supreme Court, the Right Honourable

individuals at different stages of this flexible

estates and related issues. STEP was

the Lord Neuberger of Abbotsbury, as the

programme and STEP: NI looks forward to

originally founded with the aim of bringing

keynote speaker at its recent conference

many more “graduates” following in Emily’s

together all of the practitioners in the

on “Professional Negligence for Private

footsteps.

field and cutting across old, established
professional boundaries. Through meetings,

Client Practitioners”. Lord Neuberger was
appointed as the second President of the

The conference itself covered professional

seminars, lectures, national and international

Supreme Court in 2013 and this was his first

negligence issues in relation to

conferences and the exchange of technical

visit to Northern Ireland.

conveyancing, wills, the creation of trusts

papers and reports, STEP members share

and also the use of expert witnesses,

information, knowledge and experience and

During the conference Lord Neuberger

pre-action protocols and alternatives to

benefit from the network of contacts that

presented the first STEP Diploma in Trusts

the courtroom. Lord Neuberger led a high

membership provides.

and Estates for Northern Ireland to Emily

quality panel of speakers chaired by Mr

Morris of Wilson Nesbitt Solicitors. At

Justice Weatherup and including Professor

Further information is available from

present practitioners can only become full

Jack Anderson from the School of Law,

Michael Graham, the Chairman of STEP: NI

members of STEP by completing the STEP

Queen’s University Belfast, Penelope Reed

m.graham@cfr.co.uk or from Sheena Grattan,

Diploma for Northern Ireland. The Diploma

QC from 5 Stone Buildings, Neil Faris and

the Chair of the Education Sub-Committee

consists of four papers: Administration of

Mr Justice O’Hara.

sgrattanbl@aol.com or from the STEP website
at: www.step.org

Pictured from left: Michael Graham, Cleaver Fulton Rankin Solicitors and Chairman of STEP: NI; Sheena Grattan BL, Chair of STEP: NI Education
Sub-Committee; Emily Morris, Wilson Nesbitt Solicitors and Lord Neuberger, President of the Supreme Court.
Photography by Jaymar Studios Belfast
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From the Courts abstracts of some recent case law
– HELD that proceedings adjourned to allow an

P J FLANAGAN AND COMPANY V THE TAXING

easement to be presented and the monies to be

MASTER

JR55 V NORTHERN IRELAND

paid forthwith

Costs. - attendance by solicitors on counsel. -

COMMISSIONER FOR COMPLAINTS

HIGH COURT

applicants are dissatisfied with the decision of the

Appeal from a judgment given and order

14 FEBRUARY 2014

Taxing Master on a review and have applied under

made by judge dismissing the judicial review

DEENY J

O.62 r.35 RCJ for an order that a judge review that

ADMINISTRATIVE LAW

decision. - solicitors acted for a client who was

proceedings brought by a general medical
practitioner (the GP) who challenged a decision

QUINN BUILDING PRODUCTS LIMITED V

legally assisted in relation to divorce and ancillary

of the Northern Ireland Commissioner for

P&S CIVIL WORKS LIMITED

relief proceedings. - Master disallowed 2 of the

Complaints (the Commissioner) whereby he

Application by defendant to stay proceedings

claims for attendances on the grounds that his

recommended that the GP pay to the widow

on the basis that the Court does not have

attendance was not reasonable. - HELD that the

of a deceased patient a consolatory payment

jurisdiction. – plaintiff claims monies in respect

solicitor was correct to anticipate that his personal

consequent on the death of the patient. - GP

of building works undertaken on a road

input would be required and ordered that the Taxing

challenged the power of the Commissioner to

development project in County Cavan. –

Master’s certificate be amended to add back the

recommend the payment and the threatened

defendant entered a conditional appearance to

sum claimed. - Judgment also contains more

exercise by the Commissioner of an asserted

the present summons. – defendant’s company

general guidance on the amounts allowable on

power to make a special report in relation to

is based in the Republic of Ireland. – plaintiff

legal aid and whether the personal attendance of a

the matter to the Northern Ireland Assembly

is a company registered in Northern Ireland.

solicitor is necessary or proper given his or her then

in the event of the GP failing to comply with

– dispute concerns a sub-contract for works

knowledge

the recommendation to pay the consolatory

undertaken by the defendant as contractor and

HIGH COURT

payment recommended. - powers and duties of

the plaintiff as a sub-contractor. – whether the

10 DECEMBER 2013

the Commissioner for Complaints. - lawfulness

contract between the plaintiff and defendant was

WEIR J

of the recommendation of a consolatory

formed in Northern Ireland. – jurisdiction clause

payment. - whether it lay within the power

in the plaintiff’s conditions of sale. – whether

of the Commissioner to make a non-binding

relevant to the supply of goods. – HELD that

recommendation to make financial payment

jurisdiction lies in the Republic of Ireland as

in settlement of maladministration. - whether,

domicile of the defendant and proceedings

R V CHRISTOPHER KIRKWOOD, JAMIE

if the Commissioner had that power, was it

stayed in Northern Ireland

EDWARD MORROW, JEREMIAH KIRKWOOD

properly exercised. - HELD that appeal allowed

HIGH COURT

AND WAYNE KIRKWOOD

and Commissioner’s recommendation that

19 DECEMBER 2013

Accused all appeared before the Crown Court on

the GP pay the sum of £10,000 quashed (one

WEATHERUP J

foot of a 22 count indictment concerning charges
under the Welfare of Animals (NI) Act 2011 and

judge dismissed the appeal and his reasons are

applied to enter a No Bill in respect of every count.

contained in the judgment)
COURT OF APPEAL

CRIMINAL LAW

COSTS

- keeping dogs for dog fighting. - all accused
denied culpability. - pre-sentence reports on all

28 JANUARY 2014
RE MARTIN BUTLER

the accused. - HELD that each defendant shall be

Methodology for counting and calculating the

sentenced to 6 months imprisonment suspended for

Pages of Prosecution Evidence (PPE) where all

two years and disqualified from owning or keeping

or some of the evidence is served in electronic

animals for 10 years each

form as well as printed hard copy pages . -

CROWN COURT

H LIMITED V C LIMITED

representatives appeal against the decision of

13 MARCH 2014

Plaintiff issued proceedings against the

the Commission to allow remuneration under the

MCCOLGAN HHJ

defendants seeking recission of a Joint Venture

2011 Legal Aid for Crown Court Proceedings

Agreement (JVA) entered into between the

(Costs) Amendment Rules on a PPE of 1152

R V WILLIAM MCDONAGH

parties in respect of the development of land and

pages rather than including an additional 300

Sentencing. - defendant pleaded guilty to counts

the repayment to the plaintiff sums paid to it by

(approx) of mobile telephone evidence that had

of possession of an offensive weapon in a public

the defendants on foot of that JVA. – terms of

been reduced to a CD format. - HELD that

place, criminal damage to a police car and common

the settlement. – parties in dispute with regard

appeal allowed

affray. - dangerousness. - whether there is a

to the draft easement. – whether the plaintiff is

HIGH COURT

significant risk to members of the public of serious

entitled to an Order now or shortly for payment of

21 NOVEMBER 2013

harm occasioned by the commission by the offender

monies prior to the granting of the easement or

WELLS M

of further specified offences. - HELD that the key

HIGGINS LJ, GIRVAN LJ, COGHLIN LJ

CONTRACT

with the easement. – definition of upon payment.

elements of dangerousness are missing in this
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case and defendant sentenced to 18 months

CRIMINAL PROCEDURE

DAMAGES

concurrently

IN THE MATTER OF AN APPLICATION BY

CONOR PATRICK MCALLISTER V JOHN

CROWN COURT

MCNAMEE AND MCDONNELL LLP FOR

GEORGE CAMPBELL

23 DECEMBER 2013

JUDICIAL REVIEW

Damages. - personal injuries. - plaintiff was injured

MARRINAN HHJ

Appeal by the PSNI against a judgment

in a road traffic accident. - whether liability and

granting the respondent firm’s application for

contributory negligence. - credibility of witnesses.

R V PATRICIA MCGRADE

judicial review on the ground that the PSNI

- HELD that defendant’s evidence rejected and

Application for leave to appeal against a

acted unlawfully in breach of a. 58 Police

found in favour of the plaintiff in relation to the

determinate custodial sentence of three years

and Criminal Evidence (NI) Order 1989 in

issue of liability. - plaintiff was guilty of contributory

for the offence of causing death by driving

denying a detained person permission to

negligence since he was not looking where he

a car without due care and attention having

consult with his chosen solicitor as soon as

was going and damages reduced by 25% to

consumed alcohol in excess of the prescribed

practicable. – whether the decision to prevent

£52,500

limit. - sentencing guidelines. - whether the

the detained person from having access to

HIGH COURT

determinate custodial sentence of 3 years was

the respondent firm while in custody was

18 FEBRUARY 2014

manifestly excessive and wrong in principle.

taken in a procedurally unfair manner and was

STEPHENS J

- whether the trial judge departed from the

in breach of the respondent’s ECHR rights

agreed factual basis. - whether this was a lower

and was based on irrelevant considerations.

MARGARET HAUGHEY V NEWRY AND

culpability case. - weight which the trial judge

– PSNI had identified the respondent firm as

MOURNE HEALTH AND SOCIAL CARE

placed on the extent to which the applicant was

unsuitable to represent the detained person.

TRUST

over the legal limit for driving. - HELD that leave

– Superintendent believed that in light of

Appeal against decision of Judge whereby he

refused

information provided by the Serious Organised

dismissed the appellant’s claim for damages

COURT OF APPEAL

Crime Branch, to allow legal representation by

and clinical negligence against the servants and

30 JANUARY 2014

a solicitor who may be a suspect or defendant

agents of the respondent Health and Social Care

MORGAN LCJ, HIGGINS LJ, COGHLIN LJ

in the case could compromise an extensive

Trust. – plaintiff suffered urinary incontinence and

criminal investigation or interfere with the

underwent bladder surgery. – plaintiff claims the

R V STEPHEN MURNEY

detained person. – whether permission to

respondent was negligent in the management,

Accused is charged with collecting or making

consult with the requested solicitor could be

care and treatment of the plaintiff and in

a record of information likely to be useful

refused on the grounds of alleged conflict

particular the management, care and conduct

to terrorists, publishing or communicating

of interest. – whether the detained person

of the operation. – whether the respondent

information about a police constable likely to be

was permitted to consult with a solicitor as

failed to ensure the bladder repair operation

useful to terrorists and possessing documents

soon as practicable. – whether the solicitor

was carried out by someone sufficiently trained

or records likely to be useful to terrorists. –

had standing to pursue the judicial review.

and experienced, employed a faulty operative

applicant had photographs and videos of police

- whether the failure to contact the solicitor

technique and failed to take any or proper care

operations. - whether the accused is justified

represented an interference with the firm’s

of the plaintiff. – whether surgical error rather

and has reasonable excuse for the collection,

right to property under ECHR resulting in the

than a rare complication of surgery. – whether

possession and publication of this material

deprivation of the opportunity to engage in

stitches were inserted in the correct position. –

in that he was a Public Relations Officer for a

the commercial activity of representing the

onus on the plaintiff to prove that the defendant

Republican Political Party. – what the primary

detained, that the firm’s a.8 ECHR rights

was negligent. – whether the trial judge allowed

purpose was for taking the photographs and

had been violated because his professional

himself to be coloured in his approach to the

whether this purpose amounted to a reasonable

reputation had been damaged by the

evidence given, whether his analysis of medical

excuse. – HELD that the prosecution has not

decision that he was unsuitable to provide

literature was correct and whether he allowed

proved beyond reasonable doubt that the

professional services. – HELD that the delay

himself to come to an incorrect and wrong

accused had in his possession information likely

in providing access to the detained person

conclusion on the issue of negligence. – HELD

to be useful to terrorists and that he had no

was in accordance with a.59 PACE and that

that the Judge did not come to the wrong

reasonable excuse for his actions – accused

there was no breach of the respondent’s

conclusion and appeal dismissed

acquitted on all counts

Convention rights nor was the decision

COURT OF APPEAL

CROWN COURT

procedurally unfair. – appeal allowed

26 SEPTEMBER 2013

24 FEBRUARY 2014

COURT OF APPEAL

HIGGINS LJ, COGHLIN LJ, SIR JOHN SHEIL

PHILPOTT HHJ

10 FEBRUARY 2014

imprisonment on each count to be served

MORGAN LCJ, COGHILN LJ, SIR JOHN
SHEIL
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IN THE MATTER OF AN APPLICATION BY

of administering late claims. - applicant claims

JG

that the firm’s first knowledge of the new policy

HEATHER CRAWFORD AND ROGER

Application for an extension of time to enable the

was when he was informed of the decision in

DUNLOP V DEPARTMENT FOR

applicant to appeal against 2 decisions made

the case of one of his clients. - applicant seeks

EMPLOYMENT AND LEARNING

at the Family Care Centre. – applicant wants to

a declaration that the LSC Circular 04/12 is

Whether a director and shareholder of a

appeal against decision to make a Care Order in

unlawful, unreasonable and incompatible with

company falls to be treated as an employee of

respect of her child under the Children (NI) Order

the LSC’s obligations under r.15 of Legal Aid in

the company for the purposes of redundancy

1995 and a Freeing Order in respect of her child

Crown Court Proceedings (Costs) Rules and an

and insolvency payments from the National

under the Adoption (NI) Order 1987. – failure of

order of certiorari quashing 04/12. - whether

Insurance Fund administered by the Department

the mother to protect her child from domestic

the policy fetters the discretion of the decision

of Employment and Learning (the Department).

violence. – whether the Court should exercise

maker. - declaration that the decisions on the

- claimants and their father were directors and

its discretion to extend the time to appeal. –

disallowal of claims for 10 of the applicant’s

shareholders of a company which became

importance of the decisions which are under

clients are unreasonable, unlawful and void

insolvent. - claimants claimed redundancy and

appeal. – significance of the fact that the mother

(impugned decisions). - HELD that the Policy is

insolvency payments from the Department who

has failed to act within the time laid down by the

not consistent with the Rules and the individual

refused the payments as it was not satisfied that

relevant rules. – extent of the mother’s delay. –

impugned decisions cannot stand. - judicial

the claimants or their father were employees

extent of impact of delay on the child. – reasons

review allowed

for the purposes of the statutory scheme.

for delay. – HELD that the Court is persuaded to

HIGH COURT

- Industrial Tribunal held that two claimants

grant an extension of time to enable the mother’s

27 FEBRUARY 2014

were employees of the company. - whether

appeals to proceed

TREACY J

the claimed oral contracts amounted to true

HIGH COURT

contracts of employment. - circumstances of

4 FEBRUARY 2014

the relationships between the claimants and

MAGUIRE J

EMPLOYMENT

NEGLIGENCE

the company. - HELD that the appeals are
IVAN FUNSTON V JONATHAN KERR AND

allowed and are required to be remitted to an
Industrial Tribunal for further enquiry as to the

LEGAL AID

CHARLOTTE KERR
Appeal from a decision of a trial judge whereby

circumstances of the relationships between the
claimants and the company

IN THE MATTER OF AN APPLICATION BY

he dismissed the appellant’s claim for damages

COURT OF APPEAL

JOHN FAHY AND CO SOLICITORS FOR

and negligence arising out of a traffic accident.

20 FEBRUARY 2014

JUDICIAL REVIEW

- appellant was crossing a road in front of an

GIRVAN LJ, COGHLIN LJ, WEATHERUP J

Late submissions for legal aid. - applicant

oil tanker when he was struck by a car driven

challenges the policy contained in Legal Services

by the first respondent and owned by the

Commission Circular 04/12 operated by the

second respondent. - whether the trial judge

Northern Ireland Legal Services Commission and

misdirected himself on the questions he needed

to decisions made under that policy. - applicant

to consider and in his approach to the facts

BELFAST HEALTH AND SOCIAL CARE

is a firm of solicitors operating a substantial

as to the distance between the car and the oil

TRUST V JK, GC AND JC

criminal practice in which much of the work

tanker after the collision occurred and whether

Court is asked to endorse a decision made by

is legally aided. - files are kept open and not

the first respondent saw the appellant prior to

the Trust to remove a child from the care of her

billed until litigation is completed which means

the collision occurring. - HELD that the trial judge

mother. - mother was not disclosing information

they have submitted its criminal legal aid claims

correctly identified the real issue in the case and

to the Trust, may not have been abstaining

outside of the statutory 3 month period. - bills

reached the only conclusion possible on the

from drugs, and concern has been growing

were accepted without deduction or accepted

evidence. - appeal dismissed

about the mother’s state of mind. - whether the

with a maximum 5% deduction with no prior

COURT OF APPEAL

Trust’s decision on the evidence adduced before

application for extension of time and were

19 DECEMBER 2013

the Court was a correct and lawful decision. -

accepted on the basis that either good reason

MORGAN LCJ, HIGGINS LJ, WEAHTHERUP J

whether the threshold for intervention has been

or exceptional circumstances were shown. -

passed. - HELD that the decision of the Trust

new policy from Legal Services Commission

SEAMUS STENNETT V DUNNES STORES

was correct and does not breach any human

removed the good reason provision and directs

(BANGOR)

rights of the mother

the decision maker’s attention to whether there

Plaintiff injured when he slipped and fell on spilt

HIGH COURT

are exceptional circumstances in which there

sugar in the Dunnes Stores in Enniskillen. –

19 DECEMBER 2013

is a prior application made to extend time. -

liability. – whether the defendant had shown a

MAGUIRE, J

amnesty period applied with the new method

reasonable system of inspection and cleaning

FAMILY LAW
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had been in operation at the time of the accident

REAL PROPERTY

not given its permission for the subdivision of
its security. – appellants were in arrears with

in order to avoid accidents of this kind. – HELD
that the defendant has not demonstrated that

HEATHER BAIRD V STEPHEN W R

the Bank. – inherent jurisdiction of the Court

there existed on the day of the plaintiff’s accident

HASTINGS

to adjourn lenders’ claims when the borrowers

an effective and reasonably system of inspection

Plaintiff claims against the defendant, as

fall into arrears. – HELD that the appellants are

and liability found in favour of the plaintiff that there

solicitor for the plaintiff, for damages arising

not entitled to the relief of a stay and that the

was negligence on the part of the defendant

from the negligence and breach of contract

making of an Order is in accordance with the

HIGH COURT

of the defendant in relation to the conduct

law as well as being proportionate. – Order of

12 FEBRUARY 2014

of conveyancing transactions involving 2

the Master affirmed

MAGUIRE J

properties. - whether the defendant should

HIGH COURT

have given advice to the plaintiff and her

24 JANUARY 2014

husband in relation to life assurance for the

HORNER J

PERSONAL INJURIES

husband, as income provider who serviced
the bridging loan, in the event that he might

DEVON AND CORNWALL SECURITIES

MAREK BELKOVIC V DSG INTERNATIONAL

have died and left his wife without funds to

LIMITED V JOHN CRAWFORD

PLC AND FIRST CHOICE SELECTION

discharge the loan to the bank. - duties of a

ARMSTRONG AND ADELINE MARIE

SERVICES

solicitor and the terms of the retainer. - implied

ARMSTRONG

Appeal from a decision of a Master when he

terms of the retainer. - whether the defendant

Application by the defendants to stay and

stayed the plaintiff’s action pending his attendance

was in beach of duty of care and skill owed by

set aside an order for possession and to be

at medical examinations. - application is brought

him to the plaintiff in failing to point to the risks

allowed to defend and counterclaim in respect

in the context of a claim for personal injuries,

of contracting and completing the purchase

of the plaintiff mortgagee’s application for

loss and damage by the plaintiff arising out of

before any contract had been concluded on

possession of land now comprising agricultural

an accident at the first defendant’s premises

the sale of one of the properties. - whether the

land in the sole registered ownership of the first

when the plaintiff allegedly sustained a back

risks of the commercial arrangements made by

defendant. – order for possession was made

injury. - foundation of the claim is on a series of

the plaintiffs were self-evident. - importance of

pursuant to a registered charge. – defendants

lifting incidents over a period of 2 months. - legal

maintaining a record of discussions with clients.

challenge the validity and enforceability of the

principles governing an application for a stay

- HELD that the defendant was in breach of

mortgage contract. – whether the registered

pending medical examination. - psychiatric and

duty in failing to provide the appropriate advice

charge and the mortgage contract constituted

orthopaedic evidence. - whether examination

in a timely manner about the consequences

a consumer credit agreement regulated under

necessary and reasonable for a just determination

of a failure to sell one of the properties which

the Consumer Credit Act 1974. – whether the

of the case. - HELD that the Master came to the

occasioned loss to the plaintiffs. - judgment for

business declaration by the second defendant

correct decision and stay affirmed

the plaintiff with damages to be assessed

was a nullity and the agreement and charge

HIGH COURT

HIGH COURT

were unenforceable against her as she had no

24 FEBRUARY 2014

7 AUGUST 2013

part in the business for which the loan proceeds

GILLEN J

WEATHERUP J

were used and no benefit from the advance.
– whether the plaintiff was fixed with notice

ANTHONY MAZLETT V GLYNN ROBINSON,

BANK OF SCOTLAND PLC V ANTHONY

of undue influence as the plaintiff did not take

ARCHIE LOUGHREY AND ANDREW USSHER

BRENNAN AND GRAINNE BRENNAN

appropriate steps, including endeavouring to

Plaintiff sustained injuries to his left shoulder

Appellants appeal against an Order of the

ensure that the second defendant received the

and arm, back, left fibula and subsequently an

Master granting the Bank an Order for

benefit of independent legal advice. – whether

adjustment disorder. – liability admitted by the

Possession of property. – appellants bought

the loan was unenforceable since the plaintiff

defendants. – psychiatric injury. - reliability of

a property at the height of the property boom

failed to follow the prescribed forms and

the plaintiff. – financial claim for future loss. –

with the benefit of a loan from the Bank

procedures for the regulated agreement and

contributory negligence since the plaintiff was not

secured by a charge. – property now worth

since the broker who introduced the business to

wearing a seatbelt. – costs and the principles to

half the purchase price. – charge required

the plaintiff was not licensed for the purpose. –

be applied where the plaintiff has been guilty of

the appellants to keep the property in good

whether there was a regulated consumer credit

dishonesty and exaggeration of his symptoms. –

repair and obtain the Bank’s permission before

agreement. – whether unfair credit relationship.

HELD that the plaintiff awarded £85,500 reduced

making any structural alteration or addition to

– HELD that all applications made by the

by 20%

the property. – appellants obtained planning

defendant be dismissed

HIGH COURT

permission to demolish the house and build

HIGH COURT

12 FEBRUARY 2014

2 semi-detached houses in its place and

7 FEBRUARY 2014

GILLEN J

unlilaterally demolished the house. – Bank had

ELLISON M
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Library Update
Periodical Payments Orders and
Personal Injury
“In cases where damages for future pecuniary loss in respect of personal injury or
death is to be awarded, the courts are now not only empowered but are positively
required to consider whether to make an order that the damages are to take the form of a
periodical payments order (PPO)”. Gillen, J (Gilliland case)
Legislation

KD (a minor) by DK, his mother and next

– Claimant suffering catastrophic injuries at

friend v Belfast Social Health and Care

birth – Whether appropriate to make lump

Trust

sum award or to order periodical payments

Orders for periodical payment

Minor plaintiff suffered a catastrophic

Lloyd-Jones, J [2006] EWHC 2833 (QB)

Inserted by Courts Act 2003, s 100(1), (4)(a).

injury and is severely disabled with spastic

10 November 2006

Applicable in Northern Ireland

quadriplegic palsy, epilepsy, learning difficulties,

•	
Damages Act 1996 ss. 2, 2A, 2B Consent

developmental delay and is unable to verbally

Bennett v Stephens and another

communicate as a result of sustaining 2

Damages – Personal injury – Amount of

Payments) Order 2005

episodes of coliform meningitis in the early neo

damages – Periodical payments – Court

2005 SI 841

natal period. - determination of quantum and

making order for periodical payments –

Commencement: 1 April 2005

conversion into a periodical payments order for

Third party Motor Insurer’s Bureau seeking

Applicable in Northern Ireland

subsequent judicial approval. - reasonable care

variation order order – Whether order took

needs for during the day and night. - whether

effect according to terms

the plaintiff would require hydrotherapy/aquatic

Tugendhat, J [2012] EWHC 58 (QB)		

exercise needs

25 January 2012

• Damages (Variation of Periodical 		

• Rules of the Court of Judicature 		
(Northern Ireland) 1980 Order 37

Gillen, J 2013 NIQB 78

5 July 2013

NI Caselaw

Tameside and Glossop Acute Services

Janine Ann Gilliland (a person under a

Cases are available free of charge on Libero

NHS Trust v Thompstone (By his mother

via the Law Society website.

and litigation friend Bridley) and other

disability) by Robert George Gilliland next
friend v Jemma McManus and another

appeals

English Caselaw

Plaintiff sustained a catastrophic injury as

Damages – Personal injury – Amount of
damages – Periodical payments – Future

a result of a road traffic accident. – primary

Follett v Wallace

care – Statute providing for variation of

liability accepted save that contributory

Damages – Personal injuries – Amount of

periodical payments by reference to retail

negligence arose because of the plaintiff’s

damages – Periodical payments – Claimant

prices index – Claimants arguing for different

failure to wear a seatbelt at the time of the

obtaining judgment as result of suffering

index to be used – Whether provision to be

accident. – damages for future pecuniary

catastrophic injuries in road traffic accident

disapplied – Guidance

loss . – whether court should make an order

involving defendant – Defendant insured by

Waller V-P, Buxton, Smith LJJ [2008] EWCA

that the damages are to take the form of

motor insurer – Compromise being reached for

Civ 5 17 January 2008

a periodical payments order or whether a

payment of lump sum and periodic payments

lump sum should be made. – form of award

thereafter – Insurer requiring claimant to

Cobham Hire Services Ltd v Eeles (by

preferred by the plaintiff and reasons for

provide infrequent medical assessment of life

his mother and litigation friend Eeles)

preference. – scale of the annual payments,

expectancy – Insurer requiring claimant to

Practice – Pre-trial or post-judgment relief

taking into account any deduction for

provide annual medical evidence confirming still

– Interim payment – Claimant suffering

contributory negligence. – nature of any

alive – Judge refusing to sanction requirements

serious head injury in road traffic accident –

financial advice when considering the form of

– Insurer appealing – Whether judge erring

Defendant never disputing liability – Claimant

the award. – advantages and disadvantages

Mummery, Richards, Leveson LJJ [2013] EWCA

receiving interim payments – Final quantum

of a periodical payments order. – HELD that a

Civ 146 7 March 2013

hearing scheduled for 2010 – Claimant

lump sum is more likely to be in the interests
of the plaintiff
Gillen, J 2013 NIQB 127
2013

6 December

applying for interim payment of £1.2m –
A (a child suing by his father and litigation

Defendant contending trial judge likely to

friend C) v B Hospitals NHS Trust

make substantial periodical payments order

Damages – Personal injury – Cost of future care

– Defendant contending interim payment
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of £1.2m would tie trial judge’s hands –

Personal injury: Future proof (Part 2)

Judge making interim payment order in sum

(discusses why those who continue to turn a

requested – Whether judge erring

blind eye or otherwise fail to advise their clients

[2010] 1 WLR 409, [2009] PIQR 273

on periodical payments expose themselves to

13 March 2009

the risk of facing a professional negligence claim
in years to come, when the lump sum award

Flora v Wakom (Heathrow) Ltd

runs out)

Damages – Personal injury – Amount of

Bevan: 2008 158 NLJ 1168

Precedents
Periodical payments order against NHS
Trust (English precedent)
Atkins Court Forms. Vol 32(2) Form 98

Textbooks

damages – Periodical payments – Statutory
provision for variation of periodical payments

Tipping the balance (discusses the Flora case

by reference to retail prices index – Whether

and the way future loss is compensated)

court entitled to disapply or modify provision

Bevan: 2006 156 NLJ 1381

The library has a wide selection of personal
injury books available for reference in the
library

only in exceptional circumstances
Potter, Sir Mark [2006] EWCA Civ 1103
28 July 2006

New Books
in the Library

All cases available electronically. Please
ask a member of library staff for details.

Articles
Beyond the pale (discusses periodical
payments and whether catastrophically injured
claimants deserve better treatment from the

•	
Rubenstein, M. Discrimination: a guide to the relevant caselaw. 27th ed. Michael
Rubenstein Publishing. 2014.

insurance industry)

•	
Dickson, B. Law in Northern Ireland. 2nd ed. Hart Publishing. 2013.

Bevan: 2013 163 NLJ 14

•	
Middleton, S. Cook on costs 2014. LexisNexis. 2013.

Interim payments: life after Eeles (examines
the practical consequences for claimants
of the judgment in Eeles v Cobham and
provides guidance on how best to approach
interim payment applications as well as some
suggestions for ways around the decision
Weir: 2011 JPIL 19

•	
Forlin, G. Corporate liability: work related deaths and criminal prosecutions. 3rd
ed. Bloomsbury. 2014
•	
Sutherland Williams, M. Millington and Sutherland Williams on the proceeds of
crime. 4th ed. Oxford University Press. 2013.
•	
Lewis, T. Employment law: an adviser’s handbook. 10th ed. LAG. 2013.
•	
Spencer, J R. Hearsay evidence in criminal proceedings. 2nd ed. Hart Publishing.
2014.
•	
Stokes, S. Digital copyright: law and practice. 2nd ed. Hart Publishing. 2014.

Personal injury: not so catastrophic.

•	
Fosbrook, D. The A-Z of contract clauses. 6th ed. Bloomsbury. 2014.

(discusses the need to allow a trial judge the

•	
Fosbrook, D. The media and business contract handbook. 5th ed. Bloomsbury.

opportunity to make periodical payments
orders in catastrophic injury claims may limit
the court’s ability to order interim payments.
Excessive and premature interim payments
must be avoided to preserve flexibility, but
arguments to be deployed by both sides are
being developed.
Sharp: 2013 NLJ 160 NLJ 373

2014
•	
The Law Society. SRA handbook. October 2013. The Law Society.
•	
Rajak, H. Company rescue and liquidation. 3rd ed. Sweet & Maxwell. 2013
•	
Frost, Reed & Baxter: Risk and negligence in will, estates and trusts. 2nd ed.
Oxford University Press. 2014
•	
Wadham, J. Blackstone’s guide to the Human Rights Act 1998. 6th ed. Oxford
University Pres. 2012
•	
Turner, C and Quinn, L. The law of property in Northern Ireland. Colourpoint

Future proof? (Part 1) (explains why

Educational. 2014

Thompstone represents a sea change for

•	
Gould, T. Unfair dismissal: a guide to relevant caselaw. 32nd ed. LexisNexis. 2014.

future care claims)

•	
Rubenstein, M. Discrimination: a guide to the relevant caselaw. 27th ed. Michael

Bevan: 2008 158 NLJ 283

Rubenstein Publishing. 2014.
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Classifieds

Missing Wills

Re: Maureen Sloan

Re: Janet Wilson

Would any person having any knowledge
of the whereabouts of a Will for the above
named person please contact:
Nicholas McKimm
CMG Solicitors
3a Market Street
Bangor
County Down BT20 4SP
Tel:
028 9145 7911
Fax: 028 9145 0679
Email: nicholasmckimm@cmgsolicitors.

Late of: 46 Meadowvale, Waringstown
BT66 7BX
Date of death: 16 January 2014
Would any person having any knowledge
of the whereabouts of any Will made by the
above named deceased please contact:
Conor Downey & Co
Solicitors
Unit 8, First Floor
Legahory Centre
Craigavon BT65 5BE
Tel:
028 3834 9911
Email: craigavon@conordowney.co.uk

Late of: 12 Westmoreland Crescent,
Bangor, County Down BT20 3LX

Omagh
County Tyrone BT79 0AH
Tel:
028 8224 1530
Fax: 028 8225 7897
Email: bronwen@oliverloughran.com
Re: Kathleen Patricia Hyland (deceased)
Late of: 65 Monagh Road, Belfast
BT11 8EF
Date of death: 7 July 2002

Re: William Raymond McLeod

Road, Stranmillis, Belfast BT9 5FS

Would anyone having knowledge of the
whereabouts of a Will for the above named
deceased please contact:
S Rafferty
Solicitors
129 Falls Road
Belfast BT12 6AD
Tel:
028 9029 7890
Fax: 028 9029 8662

(deceased)

Date of death: 1 January 2014

Email: sineadcollins@me.com

Late of: 104 Queen Street, Lurgan,

Would any person having any knowledge
of the whereabouts of any Will made by the
above named deceased please contact:
Ms Patricia McKenna
Tel:
07525 172003
Email: mckenna935@googlemail.com

co.uk
Re: Peter Leslie McKenna
Late of: 9 Harleston Street, Lockview

Craigavon, County Armagh BT66 8BW
And 37 Slievenaman Road, Newcastle,
County Down BT33 0QD
Date of death: 4 November 2013
Would any person having any knowledge
of the whereabouts of a Will made by the
above named deceased please contact:
Watson & Neill
Solicitors
23 High Street
Lurgan
Craigavon
County Armagh BT66 8AH
Tel:
028 3832 5111
Fax: 028 3832 7319
Email: watsonandneill@aol.com

Re: Myrtle Hayes (deceased)
Late of: 26 Hills Avenue, Belfast
BT4 1LR
Date of death: 15 January 2014

County Antrim (from approx January

Would any person having any knowledge
of the whereabouts of a Will for the above
named deceased please contact:
Judith E Hutchinson
Mackenzie & Dorman
Solicitors
94/96 Holywood Road
Belfast BT4 1NN
Tel:
028 9067 3211
Fax: 028 9067 1751

1981 until September 1994)

Email: jeh@macdor.co.uk

Re: Josephine Easton Reading
Late of: 120 Salia Avenue, Carrickfergus,

And 8 Model Avenue, Carrickfergus,
County Antrim BT38 8BZ

Re: Ethel Mary Maguire

Date of death: 24 November 2013

Late of: 33 Edenfel Park, Omagh,

Would any person having any knowledge
of the whereabouts of a Will made by the
above named deceased please contact:
Bernard Campbell & Co
Solicitors
17 High Street
Carrickfergus
County Antrim BT38 7AN
Tel: 028 9336 9033

County Tyrone BT79 0EJ
Date of death: 19 February 2014
Would anyone having knowledge of the
whereabouts of a Will for the above named
deceased please contact:
Bronwen Loughran-Lowe
Oliver M Loughran & Company LLP
Solicitors
9 Holmview Terrace

Re: Patrick Rooney
Late of: 112 Clermont Gardens,
Warrenpoint, Newry, County Down
BT34 3LH
Date of death: 27 December 2013
Would anyone having knowledge of the
whereabouts of a Will made by the above
named deceased please contact:
McGuigan Malone
Solicitors
52-54 Downshire Road
Newry
County Down BT34 1EE
Tel:
028 3026 7939
Fax: 028 3025 0747
Email: amfeatherstone@mcguiganmalone.co.uk
Re: Judith Elaine Eastwood (previously
Brewster) (nee Proctor) (deceased)
Late of: 4 The Westwood Park,
Cookstown BT80 8YX
Date of death: 18 March 2014
Would any person having knowledge of the
whereabouts of a Will made by the above
named deceased please contact:
Hazel Kennedy
Solicitor (incorporating P M Coleman & Co
Solicitors)
111 Dunboe Road
Macosquin
Coleraine BT51 4JS
Tel/ fax: 028 7035 6346
Email:
kennedyh.solicitor@btinternet.com
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Classifieds

Legal Bookkeeping
Services

Experienced
Solicitor
Required

Michael Andress & Company

for small – medium Practices.

Small but busy Solicitors’ Practice in Newry

Solicitors

Provided by self-employed bookkeeper with

requires a Solicitor with experience of all Civil

961 Upper Newtownards Road

wide and varied experience of Alpha Law,

procedures including High Court & County

Dundonald

Opsis Millennium, Insight Legal, Sage

Court, all Matrimonial Work, Criminal Courts

Belfast

Accounts and Payroll Systems.

including PACE. Detailed knowledge of Legal

Re: John David Burgess (deceased)
Late of: 32 Bute Park, Dundonald, Belfast
BT16 2NU
Date of death: 27 February 2014
Would any person having knowledge of the
whereabouts of a Will for the above named
deceased please contact:

BT16 1RL

Tel:

028 9048 4188

Start-up, Setting-up, Rescue Work and

Aid Required.

Fax:

028 9048 4370

Short-term Cover also undertaken.

Full typed CV detailing your experience and

References available

qualifications with hand written covering letter

Contact

to:

Beverley MacRitchie

PO Box 220

Tel : 07763 006306

c/o dcp strategic communication Ltd

Fax : 028 9337 2999

BT3 Business Centre

E.mail : macall@btinternet.com

10 Dargan Crescent

Email: michaelandress@btconnect.com
Re: Elizabeth Hemsworth (deceased)
Late of: 17 Weston Drive, Belfast BT9 7JF
Date of death: 9 June 2014
Would any person having knowledge of the

Belfast

BT3 9JP

whereabouts of a Will for the above named

Salary commensurate with experience and

Deceased please contact:

fee earning capacity.

Flynn & McGettrick
Solicitors
9 Clarence Street
Belfast

BT2 8DY

Tel:

028 9024 4212

Fax:

028 9023 6490

Email: n.mallaghan@fmgSolicitors.com

Missing Title
Deeds
Re: Maureen Sloan
Of: 12 Westmoreland Crescent, Bangor,
County Down BT20 3LX
Would any person having any knowledge of
the whereabouts of the Title Deeds of the
above property please contact:
Nicholas McKimm
CMG Solicitors
3a Market Street
Bangor
County Down

BT20 4SP

Tel:

028 9145 7911

Fax:

028 9145 0679

Email: nicholasmckimm@cmgsolicitors.co.uk
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Client focused advice

REPUBLIC OF
IRELAND AGENTS

Willing to undertake
agency work on
behalf of Solicitors in
Northern Ireland

Lavelle Coleman Solicitors
20 On Hatch, Lower Hatch Street,
Dublin 2, Ireland.
t
f
e
w

00 (353) 1 644 5800
00 (353) 1 661 9912
law@lavellecoleman.ie
www.lavellecoleman.ie

Contact:
Marc Fitzgibbon, Partner

MedicoLegalAd 55x120_Layout 1 08/05/2012 14

Northern Ireland’s Leading
Law Search Company
Sponsors of the Law Society Choir
Bankruptcy & EJO searches

Property Certificates

Medical
Photography
and Videography

NIHE Enquiry

Statutory Charges

Priority Searches

Land Registry

International searches

Company Searches

Matrimonial

Registry of Deeds

For personal injury and
accident claims

Copy Documents

Debt/Title searches
NAMA searches

Probate searches

Let us lead you the through the conveyancing maze
We provide:
Tailored fixed price packages to suit your individual requirements
Same Day Service
Professional Indemnity of £5m per case
Excellent Customer Service
Professional search teams with over 60+ years experience
30 Day Credit terms
Dedicated Account Manager
Lawlink NI Law Searchers Franklin House, 12 Brunswick Street, Belfast BT2 7GE
T: 02890 230095 F: 02890 234649 E: enquiries @lawlink.co.uk www.lawlink.co.uk

A confidential and secure service provided
by professionally registered medical
photographers. All work undertaken to
conform to legal requirements.
•
•
•
•
•

Medical photography and video
Specialist ophthalmic photography
Photography of accident sites
Witness deposition video
Digital reproduction of radiological evidence

Department of Medical Illustration
Belfast Health and Social Care Trust
Tel: (028) 9063 3907
Email: medical.photography@belfasttrust.hscni.net
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KEVIN JJ McVITTY
KEVIN
McVITTY

Brian Kelly
Consulting Limited

BSc(Hons) MRICS
MRICS
BSc(Hons)
Chartered
Building
Chartered Building Surveyor
Surveyor

COMMERCIAL CLAIMS CONSULTANT
As a Chartered member of the UK and EU Regulatory bodies managing
property compensation claims globally, and with more than 40 years
experience from NI handling a wide range of commercial incidents
under insurance contracts and Statutory Orders, a comprehensive,
professional Commercial Claims Consultancy and Expert Witness
Service is available covering issues such as :•
•
•
•

Agri / Aquatic
Construction
Fire
Malicious Damage

•
•
•
•

Building Damage
Engineering
Plant
Manufacturing

For Further Information Contact :Brian Kelly ACII FCILA FUEDI ELAE
Number One Lanyon Quay, Belfast, BT1 3LG
07402 260 626
brian@briankellyconsulting.com
www.briankellyconsulting.com

•
•
•
•

Consequential Loss
Environmental
Policy Disputes
Transportation

••

•

•
•

Expert Licensing
Mapping Services
for
Liquor
–
the Legal chartered
Professionsurveyor
Including
Qualified
Compulsory
First
Registration
undertaking accurate measured
surveys, preparing licensing
Maps Prepared
Digitally on
drawings
and appearing
in court
Ordnance Survey Data by
Qualified Chartered Surveyor
Professional services include
design and statutory approvals
Un-Mapped Boundaries Surveyed
where existing licensed premises
and Accurately Incorporated into
are to be altered or extended and
Ordnance Survey Detail
preparing Vicinity Assessments

Kevin J McVitty BSc(Hons)
Kevin
BSc(Hons)MRICS
MRICS
Dash House 34 Shore
Dash
Shore Road
Road
Holywood Co
Co Down
Holywood
Down BT18
BT18 9HX
9HX
028
9039
3933
/
077
028 9039 3933 / 077 0707
0707 5558
5558
mail@kevinmcvitty.co.uk
mail@kevinmcvitty.co.uk
www.kevinmcvitty.co.uk
www.kevinmcvitty.co.uk

Developed
with insight
Delivered
with integrity
For over 20 years we’ve been helping our clients insure
against challenges to legal ownership. In fact in 2013
we were able to assist in over 91%* of matters referred
to us across Northern Ireland and Scotland.

As one of the world’s largest title Insurers with excellent
ratings** from major agencies it only takes a second to
choose First Title.

0141 413 8800
NIreland@firsttitle.eu
www.firsttitle.eu
First Title Insurance plc is authorised by the Prudential Regulation Authority and regulated by the Financial Conduct Authority and the Prudential Regulation Authority.
First Title Insurance plc is registered in England under company number 01112603. Registered office: Title House, 33-39 Elmfield Road, Bromley, Kent, BR1 1LT. (AP14)
*FTI Management information 2013 ** As at Jan 2014

