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their own and their children’s lives, such
as not having to leave their homes and
communities. And, indeed, it is the case
that our public and private law has made
a difference in this regard.

Domestic Violence
In Northern Ireland statistics show that
each year on average 6 people are killed
by a current or former partner and that 2
women are seriously assaulted by a
male partner every day. It is estimated

that as many as 1in 4 women and 1 in 9
men will be a victim of domestic violence
at some point in their lives. Domestic
violence can cause lifelong harm to
children. The financial cost to local

communities each year in health,
policing and social work services is
staggering. In this edition we are pleased
to publish four short articles concerning
some of the issues arising.

Taking Domestic Violence Seriously
Monica McWilliams, Professor of Womens Studies at University of Ulster
Domestic Violence is a crime. However,
until relatively recently, it was untouched
by law and protected as the private
sphere of family life. Over the last 20
years, it has become more visible and
has been recognised as a feature of
contemporary family life. There has been
an explosion of legal reform and police
policies, the development of refuges and
24 hour help-lines, the production of
government reports and research studies
and extensive coverage of trials and front
page headlines in media reports.
Given all this, why are there such ill
informed views about the causes of
domestic violence? When I undertook
research, in the early 1990s for the
Department of Health and Social
Services, I attempted to interrogate some
of these views by undertaking some
analysis on domestic violence and
alcohol abuse. One of the important
research findings was that the majority of
abusive men who used alcohol as an
excuse for their behaviour were also
abusive to their partners when sober.
At times the alcohol exaggerated the
violence or increased its level of severity
but it was rarely the root cause of it.
The reason why it is still so frequently
cited as an explanation is that many
police and hospital forms record the
presence of alcohol when responding to
domestic violence incidents. Women do
seek help when their partners are violent
and drunk because of their concern for
their physical safety. However, the piece
of information that is usually not recorded
is whether the perpetrator was also

abusive when sober. If this was the case,
then we would get a better
understanding of the physical,
psychological, financial and /or sexual
forms of abuse that take place.
Countries in which alcohol is banned also
have high domestic violence rates.
So abuse of alcohol may be a factor in
causing more serious injuries or threats in
the context of domestic violence in
Northern Ireland but cannot be used as
an explanatory cause. Public awareness
and the law have worked together to
show how excessive drinking is no longer
an acceptable plea in driving offences.
The lesson is there for domestic
violence offences.
Attention has also been focused on
another explanation of domestic violence,
about which we need to be equally
cautious. This explanation holds that
there is an inter-generational transmission
of violence with children who have
witnessed fathers beating their mothers
going on to do the same when they
become husbands. Again, we need to
ask about the thousands of children who
grow up with an abusive father but do
not repeat the behaviour. Apart from this
sending out a very frightening message
to young male children, that they are
destined to become abusers, it also fails
to explain why female children are much
less likely to become violent perpetrators.
A more gendered explanation is
therefore needed.
For much too long the focus has been

on psychological problems, behavioural
problems or mental disorders.
Consequently, explanations about who is
likely to experience violence and why,
have varied from alcoholism, to a
disposition for brutish violence, to early
childhood experiences. It is still the case
that these old ideas are part of the
thinking of some professionals working
with victims of domestic violence.
Fortunately, there is now a more accurate
explanation for domestic violence, based
on concepts of power and control. It is
worth noting that PSNI Force Order 2004
emphasises the coercive nature of
domestic violence in its new guidelines.
Police officers are now trained on
domestic violence using the context of
the abuse of power and coercive control
within intimate relationships. Victims need
to be able to identify with what has
happened to them. They also want
several basic, simple things:- to be
believed, to be respected, to be told they
are not at fault nor are they the only
ones, and that they deserve to be treated
better than this.
These basic, simple messages are what
mattered most to women when I
interviewed them for my research ten
years ago, and I have no doubt it is still
what they want most as they start to
seek outside help. What has changed
over the years is the need to remove
danger from women and children rather
than removing them from danger.
Women want interventions that can
minimise the costs and disruptions in

A further important factor to note is that
leaving a violent relationship is a process,
not an event. So women and children
may need access to a range of
resources at different points in their
struggles to escape abuse and deal with
its consequences. Initially, what most
want is a solicitor to talk to, to explore
the issues with, to be validated by. This
may then develop into needs for legal
advice, advocacy and safety. It is
important that solicitors explain clearly
what is happening to their clients as they
proceed down the harrowing road of
leaving and utilising the law to most
effect as they embark on a new life.
Solicitors should also be alert that when
a woman makes the decision to leave,
this can be a very dangerous time for
her. During my research, the women
who had survived attempts on their lives,
identified their partner’s heightened
predatory behaviour at this time and
summed this up by repeating what they
had often been told:- ‘if I can’t have you
then no one else can.’
Women’s Aid now provide court support
services for women as they go through
what can be a very difficult process.
Many solicitors work in partnership with
the support workers and Women’s Aid
are keen to increase this number.
Support services are particularly useful
where women disclose the connections
across many forms of violence such as
rape, harassment and domestic violence.
Another important connection is that
providing the legal protection that meets
the needs of the mother is also the most
effective means of supporting and
protecting children. In other words,
protection of the non-abusive parent
(most often the mother) is the best form
of child protection.
Those making the connection between
different kinds of violence in intimate
relationships, held in different courts,
under different types of law (both public

and private) have met with some
resistance. Over the last 10 years, I have
noted the changes in the police and the
probation service to address domestic
violence but the corresponding
developments with criminal law
practitioners and the criminal courts has
been much slower. It has taken much
more time for those working within the
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alongside its Scottish and Welsh
counterparts. This Ministerial group is
supported by an inter-departmental
working group that in turn is supported
by the Department of Constitutional
Affairs’ Domestic Violence Advisory
Group. When I undertook a trawl of the
courts in 1995 for my research, I came
to the following conclusions:
• Offences which increase in frequency
and intensity need to be taken more
seriously by those responding to
domestic violence;
• The previous history of the offender’s
abusive behaviour towards his partner
is an important factor and as such, it
needs to be considered as an
aggravating factor in issues pertaining
to prosecution and sentencing;
• There is evidence in the cases of men
who killed their partners that they have
previously been prosecuted for less
serious offences of domestic violence;
• Where homicides occur in the context
of domestic violence, the onus is on
the criminal justice system to work
towards the development of a more
preventative policy in this area.

STATISTICS INDICATE
THAT 1 IN 4 WOMEN
EXPERIENCE DOMESTIC
VIOLENCE IN THEIR
LIFETIME.
family jurisdiction to recognise and
respond to the problem of domestic
violence. However, as Justice Ian
Hamilton (2002) says “times are changing
and there is recognition that the criminal
justice system should be able to respond
effectively to the challenge that domestic
violence presents to society”.
In recognition of this, the government is
taking a new stance in relation to
domestic violence issues and how it is
addressed in both the civil and criminal
jurisdiction. It has set up a Ministerial
Group on Domestic Violence that
Northern Ireland has now joined,

It was also the case in this research that
the disjointed nature of the legal process
left many victims questioning their
confidence in the justice system. So it is
heartening to read that one of the priority
objectives of the Ministerial group is to:‘improve the interface between the
criminal, civil and family jurisdiction;
to provide a “joined up” approach to
court proceedings arising out of
domestic violence and by reducing the
number of court hearings and combining
venues, make the court process less
distressing and provide protection for
survivors’ (Raising The Standards, 2003).
New guidance on domestic violence,
which is likely to include a family/criminal
crosscheck in domestic violence cases,
has been proposed. After all the years of
recommending that domestic violence
should not be seen as a “once-off”
occurrence but rather as a frequent and
persistent course of behaviour, there is
recognition of this in the proposed
“joined up” court process. Proposals for

4
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joint timetabling of cases and more
domestic violence training to be
undertaken by the Law Society, the Bar
Council and the Judicial Studies Board
have yet to be implemented.
Other proposals for reforming the law on
Offences Against the Person have also
been put forward, for example making
common assault an arrestable offence
and domestic violence an aggravated
offence. On the other hand there is a

view that serious examination is needed
for a specific offence of domestic
violence to get a clearer definition in
criminal law, which includes the true
range and pattern of coercive and
controlling behaviour – similar to the
1995 New Zealand Domestic
Violence Act.
Interim occupation and contact orders
could be made alongside criminal action.
The maximisation of victim safety would

then have a greater focus than has
hitherto been the case. If this were to
happen, increased partnerships could be
developed with victim’s advocacy and
support services, both in the community
and at court. Creating more victim
confidence in the legal system means
taking domestic violence seriously. Taking
domestic violence seriously means less
abusive relationships and a more equal
society. That has to be a prize worth
working for.

The Role of Women’s Aid
Stephanie Mallon, Information and Communications Worker, Women’s Aid
Domestic Violence is…
“the use of physical or emotional
force or threat within close adult
relationships in a way that causes
harm or distress to victims.
In addition to the actual or
threatened physical or sexual
assault and damage to property,
domestic violence includes
non-physical intimidation such
as persistent abuse, blackmail
and enforced social or
financial deprivation.”
Tackling Domestic Violence
DHSS. NIO 1995
Domestic Violence in
Northern Ireland
Every year women are physically or
emotionally abused as a result of
domestic violence in Northern Ireland.
In 2003/2004, the PSNI dealt with an
average of 46 incidents a day and
domestic violence accounted for a third
of all recorded violent crime in Northern
Ireland. Most critically of all is that there
have been almost 50 reported domestic
violence murders since 1996 in
Northern Ireland.

Who suffers domestic violence?
Domestic violence happens to women
regardless of family income, where she
lives, how long she has been with her
partner, whether she or her partner
works, whether they have children or any
other possible factor. Statistics indicate
that 1 in 4 women experience domestic
violence in their lifetime. That means
women suffering from domestic violence
look exactly like the woman eating lunch
at a neighbouring table, the woman in
your local store or the woman who is
working in the next office.
Women’s Aid believes that the underlying
cause of violence against women is the
abuse of power and control by
perpetrators. Violence against women,
including domestic violence, reflects the
unequal position of women in society and
remains a historical and cultural feature of
our society.
Domestic violence is sometimes blamed
on other factors such as the misuse of
alcohol and drugs, stress, unemployment
or poverty These should, however, be
more accurately described as
coincidental factors contributing to
particular incidences of abuse or assault
rather than the primary cause.

Women themselves are regularly blamed
for causing or perpetuating the violence
they experience or of failing to prevent or
stop it. This attitude is evidence of a
culture that is prepared to blame victims
rather than to challenge perpetrators.
How Women’s Aid helps
Women’s Aid is the lead agency in
providing a full understanding of
domestic violence as it affects victims.
We are committed to working
collaboratively in an interagency basis
and are represented on every Domestic
Violence Fora within each Health Trust
area. Within this context we provide 30
years experience of working with women
and children. This experience informs
Women’s Aid understanding of the policy,
legislative and judicial responses that
are required to address domestic
violence effectively.
Women’s Aid provide a variety of services
that legal practitioners use to increase
the level of support that can be provided
to women and children. A fuller list is
available from the Northern Ireland
Women’s Aid Federation (see
www.niwaf.org or tel 02890249041).
Key services provided are as follows:

Helpline
Northern Ireland Women’s Aid Federation
provides a 24 Hour Helpline to provide
help and support for women suffering
domestic violence. Last year the Helpline
handled over 19,000 calls both from
women in need of assistance as well as
families, friends and a range of agencies.
This is an increase of 11% on the
previous year and is indicative of the rise
year on year since its inception in 1995.
A fifth of the women found out about
the Helpline from friends and family while
a massive 54% were told about the
service by agencies including the
Northern Ireland Housing Executive,
Police Service for Northern Ireland, social
services, health care professionals and
legal practitioners.
Recognising the increasing ethnic
diversity of Northern Ireland, the 24 Hour
Helpline also provides a translation
service for those women who do not
speak English as their first language.
Training
Working towards achieving its aim of
eradicating domestic violence, Northern
Ireland Women’s Aid Federation is the
lead agency in providing a wide variety of
training programmes. Many solicitors and
legal practitioners have attended training
with their local Domestic Violence Forum.
Women’s Aid also delivers training to all
new PSNI recruits on domestic violence.
That training has been extended to all
Community Beat officers to improve
responses to women.
Court Support
Local Woman’s Aid groups are currently
piloting Court Support schemes to assist
women through the often bewildering
legal system. Women frequently report
that they feel intimidated in court, that it
is as if the woman is on trial and that
having to constantly repeat their story is
undermining and distressing. Conversely,
the opportunity to visit the court before
proceedings take place, to meet court
personnel in advance and being given an

indication of how events are likely to
unfold on the day gives women more
control and confidence.
Community Support Services
Women’s Aid can provide one to one
support either at her home or at an
alternative venue of her choice. Support
workers can provide clear information
and advice and the opportunity for the
woman to explore her options.
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Few things will take away your sense of
self, your ability to protect yourself and
your independence as much as the
person you share your life with beating
you. The bruises and broken bones may
be an obvious indication of abuse but it
does not show the extent of the
emotional trauma or indicate how
isolated, unable to break free and unable
to be safe that a woman who suffers
domestic violence feels.

What a solicitor can do for a woman
experiencing domestic violence:

Do

2
3

4
5

6

7
Therefore, contacting a solicitor
is a huge step for a woman experiencing
domestic violence. For her it may not be
just about getting legal advice to make
informed decisions about the future for
her and her children. She may also have
to consider the fear of being discovered
visiting a solicitor, being punished for
going outside the family and revealing
secrets to an outsider.
Solicitors should be aware that their
position can be viewed as one of
considerable power and of being in
control. These are the very issues that
the woman is challenging in her home
environment. This may result in the
woman finding it difficult to disclose
information about her situation.

LSNI
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Accordingly, when a woman discloses
domestic violence to her solicitor it is
very important to assure her that there is
no excuse for abuse and that she is not
to blame for the situation she finds
herself in.

1
What contacting a solicitor can
mean to a woman.
Many solicitors and those in the legal
profession know about domestic violence
and its effects through practising family
law. However, it is important to consider
the following when a woman comes to
you for help:

OF THE
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Give her the number of the
Women’s Aid 24 Hour Helpline
(028 9033 1818).
Give priority to ensuring her
immediate safety.
Be sensitive and take her
seriously. She knows what her
abuser is capable of doing.
Find out what she wants and see
if you can help her achieve it.
Recognise her need for clear
information, discuss the
situation and any options open
to her to assist her to make an
informed decision.
Assure the woman that you
believe her - it is common for
a woman to be told by her
abuser (and others) that she is
at fault and that no one will
believe her account.
Note all abuse and not just the
physical manifestations.
Be aware that there are many
types of domestic violence
including threats, name calling,
blackmail, financial control,
sexual assault and destroying
objects in the home.
Check if it is appropriate to send
letters or make contact at her
home. Respect her wishes if she
doesn’t want you to make
contact at all.
Take personal responsibility when
referring her elsewhere.
Remind her that Women’s Aid
isn’t just about a place to. She
can come to Women’s Aid for
advice, support. and counselling
without having to leave her home.

6
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Policing Domestic Violence
Inspector Robin Dempsey, Community Safety Branch, Police Service of Northern Ireland
Helen (not her real name) was married
and lived on the outskirts of Belfast with
her husband and two children.
On Christmas Eve, Helen’s husband
arrived home after work, later than usual,
having called into the local pub with
some friends. As he entered the home,
Helen enquired where he had been and
her husband then proceeded to strike
her several times causing horrendous
bruising across her face, arms and body.
Her husband then walked out, leaving
her to place the children’s gifts around
the Christmas tree and finish preparing
for the following days’ festivities.

isolated incident. It is often frequent,
persistent and the longer it continues, the
more often it is likely to occur and the
more serious it is likely to become. Whilst
many incidents result in physical injury or
damage to property, this is not always
the case, many people are subjected to

police services across the United
Kingdom clearly outlining that police
must take a firm line when dealing
with such incidents. This directive firmly
dispelled the myth that it was
acceptable to regard this as a
‘private’ matter.

Service Domestic Violence Policy.
This policy aims to effectively, robustly
and consistently ensure that all
victims of domestic incidents are
protected and supported and that
perpetrators are held accountable
to the law.

Homes and Domestic Violence (NI) Order
1998. The Police Service, where
possible, prosecute all breaches of
Non Molestation/Occupation Orders and
have recently agreed to serve all ex-parte
and non-consent orders granted under
this legislation.

It is, however, very easy to become
engrossed in the policy and procedures,
costs and theories and forget that many
thousands of individuals, across Northern
Ireland, regardless of age, gender, class,
religion, ethnic group or sexual
orientation live their lives in constant fear
and reality of violence or abuse.

This incident is typical of so many others
which occur daily across Northern
Ireland. The Police Service of Northern
Ireland attend, on average, 46 domestic
incidents a day and whilst not every
incident amounts to a crime, every
incident has that potential.

During the period 1st April 2003 to 31st
March 2004, the Police Service attended
16,926 domestic incidents, 8565 of
these incidents being recorded as
crimes. These incidents resulted in 4
murders, 21 attempted murders, 252
threats to kill, 4631 physical violence and
1077 damage to property. Of these
incidents 83% of victims were women.
Essentially domestic violence is about
power and control and is rarely an

Tackling domestic violence is not just a
matter for the government and police.
Many statutory and voluntary
organisations have an important and
essential role to play. Recently published
figures estimate the annual economic
cost to Northern Ireland of domestic
violence is approximately £180million.
These costs include medical treatment
and medication, perpetrator
programmes, accommodation and
funding to support organisations such
as Women’s Aid. Last year the policing
costs alone were in the region of
£1.2million.

Helen reported the matter to police and
her husband was arrested and charged
with assault. Prior to the court
appearance, Helen withdrew her
complaint and in the absence of sufficient
evidence, the prosecution was
withdrawn. I have no doubt that this was
not Helen’s first experience of domestic
violence and probably not her last.

These are only the incidents that the
police know about. Research suggests
that women may have been assaulted as
many as 35 times before they contact
police, and many choose never to do so.

implement a cohesive and effective
strategy to tackle domestic violence”.

THE POLICE SERVICE OF NORTHERN IRELAND
ATTEND, ON AVERAGE, 46 DOMESTIC
INCIDENTS A DAY
continual emotional, financial,
psychological and/or social abuse.
Perpetrators of domestic violence often
make excuses for their behaviour by
blaming alcohol, the other person,
pressures at work or home or other
difficulties within the relationship. There is
no excuse for domestic violence.
In 1990 the Home Office (Home Office
circular 60/90) issued guidance to all

THIS POLICY AIMS TO ENSURE THAT ALL
VICTIMS OF DOMESTIC INCIDENTS ARE
PROTECTED AND SUPPORTED

In September 1997 Domestic Violence
Officers were appointed across Northern
Ireland in every police sub division.
The role of the Domestic Violence Officer
was to provide information, advice and
support to victims of domestic incidents.
This role has remained unchanged until
this time.

The Police Service is currently training all
existing and newly appointed Domestic
Violence Officers as specialist domestic
violence investigators. Once training has
been completed all serious offences of
physical assault and repeat offences
will be investigated by a Domestic
Violence Officer.

On 18th August 2004 the Chief
Constable, Mr Hugh Orde, approved
the introduction of a new Police

Police routinely advise victims of
domestic incidents of the additional
protection available through the Family

In October 2003 the Government
published a consultation paper, entitled
’Tackling Violence at Home’. At that time
the Right Honourable Paul Murphy MP,
Secretary of State for Northern Ireland,
outlined the Government’s proposals to
prevent domestic violence from
happening, stop it recurring, improve
support and protection for victims and
families and to bring more perpetrators
to justice. The final outcome of this
consultation was to “develop and

The important message for victims of
domestic violence is that slowly but
surely people are beginning to
understand the complex issues of living
in a violent and abusive relationship and
that help is available.
Perpetrators must also understand that
no longer can they, nor will they be
permitted to, hide behind ‘closed doors’
and ‘excuses’ and that the police will
take effective and proactive action to
ensure that they are held to account.
For further information on the police
response to domestic violence, including
contact details for the Police Service
Domestic Violence Officers visit the PSNI
website at www.psni.police.uk.
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Civil Remedies for Uncivilised Behaviour
Clare Irvine, Legal Assistant, Office of Law Reform
Given the incidence of domestic violence
in Northern Ireland, it is extremely likely
that the next client who comes through
the office door will be seeking advice and
assistance in relation to this difficult and
emotional issue.
The main focus for the solicitor will be in
assisting the client to obtain a protective
order under the Family Homes and
Domestic Violence (NI) Order 1998
(hereinafter referred to as “the 1998
Order”). This legislation has been subject
to review and consultation over the
last number of years, culminating in
forthcoming legislative changes
which will soon impact upon everyday
legal practice.
Non-molestation orders
These orders, once served upon a
respondent, prevent the respondent from
molesting the applicant. Recent case-law
states that exclusion zones can be
attached to prevent, for example, a
respondent from entering the curtilege of
the applicant’s home or a school or a
place of work. The current legislation
offers protection to an applicant if he/she
is associated with the respondent in
question. A person will be associated to
another person if:

• They are married or have
been married;
• They are cohabitees or
former cohabitees;
• They live in the same household,
otherwise than merely by reason of
one of them being the other’s
employee, tenant, lodger or boarder;
• They are relatives;
• They have agreed to marry;
• They are parents of a child or have
parental responsibility for the
same child;
• They are parties to the same
family proceedings.

The proposal for a draft Law Reform
(Miscellaneous Provisions) (NI) Order
2005, which is likely to be laid before
Parliament in February 2005, will extend
the definition of relative to include first
cousins and will remove any ambiguities
about in-law relationships. Copies of the
draft Order can be obtained from the
Office of Law Reform website
www.olrni.gov.uk.
Although the 1998 Order is rather coy
about a person in a same-sex
relationship who is facing difficulties with
a violent partner, a non-molestation order
can be obtained for an applicant if
he/she can demonstrate that they “live in
the same household, otherwise than
merely by reason of one of them being
the other’s employee, tenant, lodger or
boarder”. The draft Law Reform
(Miscellaneous Provisions) (NI) Order
2005 (hereinafter “the draft 2005 Order”)
contains changes to the definition of
“cohabitee” under the 1998 Order to deal
with this issue directly. “Cohabitee” is
redefined as “those who, although not
married to each other, are living together
as husband and wife or (if of the same
sex) in an equivalent relationship”.
If a non-molestation order is breached
by the respondent, the police should be
informed as they have the power to
arrest the respondent. PSNI has a new
Domestic Violence Policy which aims to
effectively, robustly and consistently
ensure that all victims of domestic
violence are protected and supported
and that perpetrators are held
accountable to the law.
Victims of domestic violence who are
facing difficulties with the breach of nonmolestation orders may not be aware of
the PSNI policy - the support of solicitors
in helping to spread the message would
be very helpful to all agencies and bodies
involved with assisting the victims of
domestic violence. At the moment, the
maximum tariff for breaching an order is

3 months imprisonment and/or a level 4
fine. The draft 2005 Order seeks to
change this penalty to 6 months
imprisonment and/or a fine at level 5 on
the scale.
Occupation orders
Occupation orders confer or declare
rights of occupation (but not ownership)
of the family home upon family
breakdown. When made in conjunction
with a non-molestation order, they
offer protection to victims of
domestic violence.
There are a variety of types of occupation
order, but the main issue for practitioners
to be aware of is the changes that the
proposed legislation could make to the
categories of people eligible to apply for
an order.
Articles 11 and 13 -16 of the 1998 Order
describe the types of possible applicant.
Articles 14 and 16 will be affected by the
draft 2005 Order. Under the 1998 Order,
“cohabitee” is defined as “living together
as husband and wife” and since the draft
Order contains provisions to redefine
“cohabitee”, those in same-sex
relationships could apply for occupation
orders (whether in cases of domestic
violence or not).
Civil Partnership Act 2004
Another piece of legislation which
contains amendments to the 1998 Order
is the Civil Partnership Act 2004. It creates
a new scheme of civil registration for
committed same-sex couples, with rights
and responsibilities flowing from that legal
recognition of the relationship.
Civil partners and former civil partners will
benefit from the protections contained in
the 1998 Order in the same way as
spouses and former spouses. Details of
this legislation is obtainable from
www.hmso.gov.uk. Schedule 20 to the Act
contains amendments to the 1998 Order.

The Information Management Company

To help ease the pressure and effort required to keep upto-date with legislative changes with Northern Ireland Law,
TSO Ireland have created a range of new Standing Order
categories for the listed areas.
Standing Orders:
When legislation relating to your specific area of NI law is
published, a hard copy of the same will be sent to you
via first class post.

Agriculture
Building & Construction
County Court
Criminal
Discrimination

The Standing Order service is designed to automatically
update you on the area of law that you need to know.

Driving & Transport

To place a standing order or enquire, please contact -

Education

TSO Ireland,
16 Arthur Street, Belfast, BT1 4GD
Tel: 028 9023 8451
Fax: 028 9023 4501
Email: enquiries@tsoireland.com

Employment
Environment
Family
Finance
Fire
Health & Safety
Human Rights
Magistrate Court
Medical
Social Security
Supreme Court

10

JOURNAL

OF THE

LSNI

JA N UA RY/ F E B R UA RY 2 0 0 5

JA N UA RY/ F E B R UA RY 2 0 0 5

JOURNAL

OF THE

LSNI

11

Law Society Annual Dinner
with energy, enthusiasm, commitment
and good humour. He worked tirelessly
and was a perfect ambassador for the
Society. Our thanks go to him and to his
wife Sue.

The Annual Dinner of the Society
was held in the Culloden Hotel
on 1st December. Just over 200
guests (including some 38 newly
admitted solicitors) ate, drank
and were merry. Ably marshalled
by Joe Donnelly, Senior VicePresident, principal speakers were
Mr G Bernard Turkington, who
proposed the toast to the Society,
Mrs Attracta Wilson who
responded and proposed the toast
to the newly admitted solicitors
and Ms Michelle McVeigh who
replied on behalf of the newly
admitted solicitors.

I expect many of you may not know that
Annetta Flannigan who was recently
released from captivity in Kabul is a
Northern Ireland solicitor. Her ordeal at
the hands of her captors has touched all
of us and I know that I was not alone in
fearing for her life especially following the
tragic and brutal death of Ken Bigley.

Set out below are ‘key point’
extracts from the speech given by
the President at the Society Dinner.

The President’s Speech
From January 1 2005 all solicitors
holding Practising Certificates will
become subject to the continuing
professional development regulations.
I hope that ultimately this will not be
viewed as another burden to bear in
already overburdened professional lives
but rather as an opportunity to keep
up to date with developments and
perhaps acquire new skills in the
company of colleagues.
Our CPD scheme draws heavily on the
scheme in operation in Scotland and the
Scottish experience has been very
encouraging. The Scots strove to
provide relevant and affordable training
through the local associations and
interest groups. This worked well not
only in terms of CPD but also in the
manner in which it led to the rejuvenation
of the local associations. The local
associations made some money,
collegiality within the profession
improved as members met and
interacted more regularly and it had a
positive effect on the generation of fees.

Joe Donnelly, Bernard Turkington, Attracta Wilson,
Brendan Agnew and John Pinkerton

The Law Society of Northern Ireland is
anxious to build on this experience, to
discourage reliance on expensive
commercial providers of training and to
work with the local associations and
interest groups in their efforts to identify
relevant topics, willing and able speakers
and to generally facilitate the provision of
useful and affordable training throughout
Northern Ireland.
Energy will be devoted to the specific
requirement to spend 3 hours of group
study on client care and practice
management with particular emphasis
on risk management. Tom McGrath,
Peter Kelly and Gary Thompson of
Marsh, the Society’s insurers, are
anxious to be involved in this aspect
of training concentrating on what they
believe to be high risk situations and
advising how to guard against them.
They have asked me to convey to
you their willingness to be involved
in the provision of this training and
I have no doubt that that offer will be
very much appreciated.

The Access to Justice Committee has
been and will continue to be very busy in
the year ahead as discussions continue
with the Northern Ireland Court Service
to reach agreement on remuneration in
criminal legal aid. This type of issue goes
to the very heart of the general practice
network operating in Northern Ireland
and much credit is due to those criminal
law practitioner members of the
committee for their hard work and
commitment to this project which is
continuing and is likely to continue
through a significant part of 2005.
I do not propose to dwell any further
tonight on what the year ahead holds.
I will be doing so throughout the year by
means of regular articles in The Writ and
I hope to meet as many of you as I can
through visits to the local associations.
I shall now move on to better news.
My first task tonight is to make a small
presentation to our Senior-Vice President
John Pinkerton. John filled the role of the
presidency of the Law Society last year

The relief we all felt following her release
cannot compare with the relief and joy
experienced by her family and close
friends. We salute her for her courage,
dignity and stoicism. We wish her a full
recovery from this indescribable ordeal.
We hope that her spirit recovers and we
wish her a joyous and peaceful
Christmas with her family.

Attracta Wilson and Bernard Turkington

I would like to extend congratulations to
one of our members Philip Babington
who has recently been appointed to the
County Court bench. Philip follows in the
illustrious footsteps of Judges Burgess,
McFarland and Rodgers. We are indeed
proud of him and we look forward to
further judicial appointments from within
our ranks in the not too distant future.
And finally my very pleasant duty tonight
is to propose a toast to the newly
admitted solicitors. I have spoken to
some of you on previous occasions at
the Institute of Professional Legal
Studies and I urged you then to be
proud of your achievements. I make no
apology for repeating myself. You have
studied long and hard to become
solicitors. You and no doubt your
families have made many sacrifices
along the way. You have incurred huge
debt. The least you deserve is the right
to feel professional pride. Don’t let
anybody take that from you. In the years
ahead you may need to rely on it as you
strive to conduct yourselves with

Michelle McVeigh, Louise Lynch and Yvonne Bell

honesty, integrity and importantly
strength of character. Never compromise
yourself, not for a friend, not for a
colleague and not for a client.
There are clients who may seek to take
advantage of your inexperience or simply
your busyness to encourage you to do
something that you are not comfortable
with. Follow your instincts and err on the
side of caution. To do otherwise may be
at best unethical and at worst unlawful.

Strive to be courteous. It will
pay dividends.
Develop close contacts with friends and
mentors within the profession who you
can turn to for guidance, support and
advice during your careers.
We all need those friends and that
advice and I sincerely hope that I am not
alone when I say that we will try our very
best to be there for you.
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David McCarter, Patrick Brown and Grahame Loughlin

Peter O’Brien and John Pinkerton

David McAlinden, Sinead Rafferty and Nuala Warke

Rory McShane, Attracta Wilson and Alan Hewitt

John Wright and Attracta Wilson

Patricia Smyth, Attracta Wilson and Robin Cole

Joe Donnelly, Patricia Smyth and Comgall McNally

Antoinette Curran, Tracey Diamond and Anne Weir

Victoria O’Hara, Cathy Morrison and Nathalie Smyth

Maria Gillen, Martina Gillen, Denise Strahan
and Maurece Hutchinson

Aidan Gribbin, Victoria O’Hara, Kirsten McKevitt
and John Mackell

Eddie McAllister, Sarah McAllister,
His Honour Judge Derek Rogers and Jack Irwin
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Cutting the Cost of Work-Related Stress

Employment Relations Order Approved

Employers already have a duty to ensure,
as far as is reasonably practicable, the
health, safety and welfare of their
employees at work by virtue of the Health
and Safety at Work (NI) Order 1978 and
to assess health and safety risks by virtue
of the Management of Health and Safety
at Work Regulations (NI) 2000.
These duties cover work-related stress.

The Employment Relations Order
(Northern Ireland) 2004 was passed by
Parliament on 17th November 2004.
It puts into law the conclusions of the
Government’s review of the Employment
Relations Act 1999 and its counterpart,
the Employment Relations (Northern
Ireland) Order 1999.

The Heath & Safety Executive for
Northern Ireland (HSENI) has recently
endorsed a new approach from the
Health and Safety Executive (HSE) in
Britain to help employers work with their
employees to manage the risks from
work-related stress.
Liam McBrinn, Chairperson of HSENI,
said: “Work-related stress is one of the
leading causes of ill health in the
workplace in Northern Ireland, affecting
an estimated 16,000 people.
Tackling work-related stress has been
identified as one of the major challenges
under the workplace health strategy for
Northern Ireland, Working for Health,
launched last year. The Management
Standards for Work-related Stress offer a
very practical approach and demonstrate
how easy it can be to reduce the causes
of work-related stress.”

With input from a range of businesses,
professional bodies, trade unions, and
other Government agencies such as
ACAS, HSE has developed an approach
based on a continuous improvement
model featuring a benchmarking tool to
help managers gauge stress levels,
compare themselves with other
organisations, and work with employees
to identify solutions.
The Management Standards are not new
regulations. Along with the toolkit, the
Standards help large organisations meet
their existing duty of care and their duty
to assess the risk of work-related stress.
The Standards define the characteristics
of an organisation where stress is
managed effectively.
The Standards and advice on how to use
them are available at
www.hse.gov.uk/stress.
The Standards, informed by expert
research linking job design to ill health,
consist of six main factors that contribute
to work-related stress: demands, control,
support, relationships, role and change.

Mr McBrinn added: “Pressure is part and
parcel of all work and helps to keep us
motivated. But excessive pressure can
lead to stress which undermines
performance, is costly to employers and
can make people ill. The new standards
provide clear advice for employers to
follow and highlight the components of
good organisation, job design and
management that keep stress levels in
check and enhance productivity.”
He concluded: “It is essential that we all
wake up to the impact that poor
workplace health, including work-related
stress, can have on our lives and its cost
to the Northern Ireland economy as a
whole. It is estimated that 70,000 people
suffer from ill health caused or made
worse by work at a cost to the local
economy of £330 million each year.”
Examples of good practice are available
in The Real Solutions Real People guide,
which includes guidance on risk
assessment, from HSE books, PO Box
1999, Sudbury Suffolk, CO10 2WA, or
Tel. 01787 881165 or
www.hsebooks.com, priced £25. ACAS
has also produced a booklet 'Stress at
Work' giving practical advice on handling
stress issues in the workplace. It is
available free at www.acas.org.uk/

The 2004 Order builds on earlier
measures to modernise trade union and
employment law.

- strengthen the rights of trade union
members by ensuring clear rights to
use union services and that workers
cannot be given financial or other
inducements by employers to forgo
key union rights;
- enhance protections for employees
on lawfully-organised official industrial
action by extending the protected
period against unfair dismissal from 8
to 12 weeks and excluding lock-out
days from the protected period;

The Order includes measures to:
- improve the arrangements for the
statutory recognition of trade unions
for the purpose of collective
bargaining, and establish new
protections against intimidation of
workers, by employers or unions,
during recognition ballots;
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Employment Relations Act 2004(c.24)
(other than sections 43 to 46).
The provisions of the Order will come
into operation on such day or days as
the Department for Employment and
Learning may appoint by order.
The Order and the Explanatory
Memorandum which accompanied
the draft Order are downloadable from
www.hmso.gov.uk or may be
purchased from The Stationery Office,
Arthur Street, Belfast.

- provide specific redress for employees
who are dismissed or suffer other
detriment because they are
summoned or have been away from
work on jury service.
The Employment Relations (Northern
Ireland) Order 2004 corresponds to the

HALF DAY COURSE IN ASSOCIATION WITH HIGGINS INSURANCE AND INVESTMENTS

PRE OWNED ASSET TAX: GIFTS OF PROPERTY
AND TRUSTS - ISSUES AND SOLUTIONS
Thursday 10th March 2005: 9.30am – 1.00pm at the Ulster Reform Club
Cost: £95 per delegate (light refreshments included)
COURSE AIM
The course will provide definitive and practical guidance for solicitors dealing in this complex area. Comprehensive solution based
notes will be provided along with useful reference material, case studies and examples.

AGENDA
• Background to POAT
• Common issues & problems

Employer's Liability (Compulsory Insurance)
(Amendment) Regulations (Northern Ireland) 2004

• IHT planning encompassing POAT
• Old schemes for gifts of houses - what is and isn’t caught
• Gifting Houses – best practice for the future
• Trusts holding investments – action plan and best practice

Statutory Rule 2004 No. 449 These Regulations which came
into operation on 29th November 2004 specify employers who
have been exempted from the requirements of Part III of the
Employer's Liability (Defective Equipment and Compulsory
Insurance) (Northern Ireland) Order 1972 (“the 1972 Order”) to
insure and maintain insurance against liability for personal injury

suffered by their employees and arising out of and in the course
of their employment. The specified employers are certain public
bodies; the specified classes of employer include any employer to
the extent that he is required to insure under a compulsory motor
insurance scheme by virtue of the fact that his employees are,
carried on, alighting from or are entering into, a motor vehicle.

• Dealing with gifts that are caught by POAT

COURSE TUTOR: John Woolley of Technical Connection
John is principal of Technical Connection, a consultancy firm
specialising in providing education, training and development
to practitioners with a focus on trusts, will planning and taxation
issues. John is a qualified barrister, a Fellow of the Chartered
Insurance Institute, a Fellow of the Institute of Taxation and a
practitioner of the Society of Trusts and Estates. He is a regular
contributor to the taxation press and a regular speaker at tax
and investment conferences.

• Overview of options & solutions

Attendance at the seminar will qualify for 3.5 hours CPD.

• Opportunities going forward

To reserve your place on the course please telephone Tracy Tulett
on 028 9083 0830 or e-mail tracytulett@cjhiggins.co.uk

• Summary

Full details and invoice will be posted on receipt of confirmation.

Providing Solutions to
your Management Issues
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Human Rights Commission Welcomes Extra Powers

AFP Consulting - a specialist consultancy for the legal services sector
Talk to AFP Consulting and you’ll be tapping into a wealth of experience and expertise, gathered
over many years of specialist work in the legal services sector. Our experts know the market
inside-out and are committed to finding practical, innovative solutions based on the priorities
you have in mind.

The Northern Ireland Human Rights
Commission has welcomed a recent
statement by the Northern Ireland Office
that extra powers will be provided to the
Commission in order to carry out its
investigations work. Secretary of State,
Paul Murphy MP announced that the
Government had decided in principle
that the Commission should be
granted the right of access to places of
detention and the power to compel
evidence and witnesses in conducting
its investigations.

is gratifying that, at long last, we will be
able to effectively investigate allegations
of human rights abuse.

In welcoming the announcement,
Chief Commissioner, Professor Brice
Dickson, said:

The Secretary of State also announced
that there would be a new competition
for a Chief Commissioner. This follows
the recent re-appointment of two
members to the board of the Northern
Ireland Human Rights Commission.
In the first phase of a new round of
appointments, two current
Commissioners – Lady Christine Eames
and Mr Kevin McLaughlin – have been

"At the moment, contrary to the
United Nation’s Paris Principles, we have
no power to compel anyone to provide
evidence during the course of our
investigations or to have access rights
to places of detention. These new
powers will enable us to act fully
independently in the conduct of
inquiries and investigations.”

re-appointed to serve for a further period
of three years from March 2005.
Interviews are currently taking place for
the remaining places on the
Commission. It is envisaged that the
Northern Ireland Office will complete
these interviews in February 2005 and
make appointments shortly thereafter.

Risk Review - Helping to minimise the risk of managing your practice
Our Risk Review service is designed to provide you with invaluable information that will help you to
improve risk management within your practice. This cost-effective yet concise service is designed
to assist your practice:
•

Appraise current risk management systems and procedures

•
•
•

Identify vulnerabilities and avoidable risk exposures
Address areas which commonly give rise to professional indemnity claims
Identify recommendations for implementation.

“We are delighted that the Secretary of
State has accepted our recommendations
and will now empower us to effectively
carry out our investigations work.
We first called for the power to compel
evidence way back in March 2001 and it

Lexcel
AFP Consulting has assisted a number of practices with achieving Lexcel - the Law Society of Northern
Ireland’s practice management quality mark. We are delighted that one of our clients - Ian J MacCorkell
Solicitors, Private Client and Commercial Legal Practice - were recently awarded the prestigious Lexcel
quality mark.

For further information on AFP Consulting please
call: 0845 600 2729,
email: afpconsulting@aforbes.co.uk or visit our
website at: www.afpconsulting.co.uk

Pictured from left to right are Ian J MacCorkell of Ian J MacCorkell
Solicitors, Private Client and Commercial Legal Practice, Paddy Oliver
of AFP Consulting, and Cheryl Parks of Ian J MacCorkell Solicitors,
Private Client and Commercial Legal Practice.

AFP Consulting is a Division of Alexander Forbes Risk Services UK Ltd, which is authorised and regulated by the Financial Services Authority.

Plans to Strengthen Road Traffic Laws
The Government has launched a public
consultation on new proposals to
strengthen road traffic provisions in
Northern Ireland. These proposals for
change are based mainly on provisions
already available, or currently proposed
for England and Wales.
The key features are:
• Powers for registered healthcare
professionals to take blood from a
suspected drunk driver and for
medical practitioners to take blood
from unconscious drivers.
• Power of arrest for failing to stop
when required to do so by a police

constable in uniform or following an
accident causing personal injury.
• DVTA given power to stop cars
for testing.
• Police powers to seize a vehicle
detected whilst being used by an
uninsured driver.
• Fixed penalties for driving
without insurance, not displaying
a vehicle excise license and
failure to supply details necessary
to identify an offending driver plus
an increased fixed penalty for having
no MoT certificate.

• Automatic Number Plate
Recognition (ANPR) to be self-funding
through the hypothecation of fixed
penalty revenue.
The consultation paper which sets out
the Government’s current thinking is
downloadable from www.nio.gov.uk
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Solicitor Advocacy - in praise of progress to date
2005 promises to be a year of major
developments in solicitor advocacy in
Northern Ireland. The annual Advanced
Advocacy Course organised by the
Advocacy Working Party of the Law
Society will take place again this
September preceded as usual by a
series of lectures in Evidence during the
months of April-May.
Most of you will have heard of this
course, which is delivered under the
auspices of the National Institute For Trial
Advocacy (NITA) based in the USA and
many will now know some of the more
than 120 Solicitors who have
successfully completed the course and
gained the advocacy certificate awarded
by the Society. The reputation of the
course is second to none. Not only do
we have the privilege of securing the
attendance of the USA’s top trial lawyers
for a week of teaching colleagues their
craft in argument and persuasion skills
but we can also take pride in the fact
that we have now gathered up a group

of local tutors drawn from the judiciary
and senior members of the profession
who assist our American faculty to deliver
the NITA programme.
The course is almost always over
subscribed and if you are interested in
developing your advocacy skills AND at

The reputation
of the course
is second to
none.
the same time acquiring the full annual
compliment of CPD points then you
should ensure your application is with the
Committee before the expiry date.
Details of the course and the actual
application form are enclosed as an
insert with this edition of “The Writ”.
We should also reflect on the fact that

the Society’s course has now been
successfully adopted by our colleagues
in the Republic and Scotland. Each of
those jurisdictions now use the template
created by NITA and our course
co-ordinator, Fiona Donnelly, to teach
advanced advocacy to solicitors in each
region. Not only has the course been
“exported” but we have successfully
organised a joint training programme in
which all the jurisdictions participate by
way of a refresher course. This refresher
course, open only to members in this
jurisdiction who have acquired the
Society’s advocacy certificate, has
become an annual event and is hosted
by each Society in turn. This year
Scotland hosts the refresher course in
April in Edinburgh and again it is
anticipated that demand for the three day
residential will far outweigh available
places. The experience of last year’s
exercise in Newcastle, County Down, will
be hard to repeat even allowing for the
many attractions of Scotland’s capital in
the springtime.

From left: Fiona Donnelly, Course Co-ordinator; Judge Derek Rodgers; Mr Bob Stein, NITA; District Judge Ruth Collins
and Mr Justice Sheil.

A special tribute must be paid to all those
members representing our Society who
managed to persuade the government to
recognise solicitor advocacy as deserving
of appropriate status and reward in
connection with the new Legal Aid costs
regime in the Crown Court. The award of
the Society’s advocacy certificate and the
designation of solicitor advocate in the
Crown Court will ensure that many more
of our members will be appearing in the
Crown Court than has been the
experience to date.
It should always be borne in mind that the
aim of the course is not simply to create
better advocates but to allow solicitors to
become more informed consumers of
advocacy. We are not attempting to
undermine the Bar or threaten the
livelihood of young counsel. What the
Society seeks to achieve is the
enhancement of advocacy skills,
awareness and appreciation and to
recognise that good advocates can be
found among our own profession as well

as at the Bar. We would be failing in our
duty if we did not recognise that fact and
seek to build upon these strengths and
provide choice to the public who require
advocacy services.
A final point to note with some
satisfaction - marking again how far we

Society’s efforts in developing advocacy
skills during his speech at the Presidents
Dinner in October. It should also be noted
that the Advocacy Working Party is
delighted that our current President,
Attracta Wilson, is a founder member.
We recognise that under her leadership
and with her support 2005 will mark

Two of our own “faculty members”
were invited by NITA to teach
in their New England Regional
Program last December
have travelled in this development - is that
two of our own “faculty members” were
invited by NITA to teach in their New
England Regional Program last December.
How far we have travelled in six years!
The Society’s Advocacy Working Party is
very grateful to the Lord Chief Justice for
his generous and eloquent tribute to the

From left: Roisin McKenna; Barra McGrory and
Eileen McBride BL.

another major milestone in the
development of solicitor advocacy.
Finally we should also pay tribute to the
continuing partnership with the Director
and staff of the Institute of Professional
Legal Studies, which helps to deliver the
course, a relationship which is now firmly
established and is so important to the
ongoing education of solicitors.

From left: Joanne Roake; Brian Johnston; Marsha Hunter
and Mike Roake.
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Northern Ireland Young
Solicitors Association
NORTHERN IRELAND YOUNG
SOLICITORS’ ASSOCIATION
NORTHERN
IRELAND
YOUNG
PRESENTS A LUNCHTIME
LECTURE
ON: SOLICITORS’
ASSOCIATION

WHAT LITIGATION

PRESENTS A LUNCHTIME LECTURE ON:

WHAT LITIGATION LAWYERS
LAWYERS NEED TO KNOW
NEED
ABOUT MEDIATION
TO KNOW ABOUT MEDIATION
SPEAKER:

Mr Brian Speers

DATE:

Friday 25th February 2005

TIME:

1pm- 2pm (tea, coffee and sandwiches from 12.30 pm)

VENUE:

Law Society House, Victoria Street, Belfast

COST:

£10 for members of the NIYSA* and £20 for non-members.

Attendance at this Seminar will provide one hour’s CPD entitlement.
Cheques and Booking Forms to NIYSA c/o Barbara Johnston
c/o Hewitt Gilpin, Thomas House, 14-16 James Street South,
Belfast, BT2 7GA.
Telephone: 028 9057 3573
E-mail to: bjohnston@hewittandgilpin.co.uk

BRITISH COUNCIL
VISIT DINNER
BELFAST CASTLE
Wednesday 16th February 2005
The annual visit from European
students to Northern Ireland for a
week long study tour will take place
in February this year. The NIYSA will
be hosting a dinner at Belfast Castle
on Wednesday 16th February 2005.
A limited number of places will be
available to our members (all solicitors
under 36). All those who have
attended in previous years will know
that this is a lively, social occasion
with good food, wine and
entertainment on offer!
If you are interested in attending,
tickets priced £15.00 are available
from Barbara Johnston c/o Hewitt
Gilpin, Thomas House, 14-16 James
Street South, Belfast, BT2 7GA, email
bjohnston@hewittandgilpin.co.uk

Mount Juliet, Co. Kilkenny 18th, 19th February 2005
The NIYSA has pleasure in inviting its members to attend our annual conference,
which will take place in Kilkenny this year. We are hosting the conference jointly
with the Society of Young Solicitors of Ireland (SYS). We are confident that the 2005
conference will be particularly special with a busy programme of seminar sessions
and social functions. The venue for the conference is the exclusive Mount Juliet
Conrad hotel set within 1500 acres of beautiful gardens in County Kilkenny. It is
located 75 miles south of Dublin and is easily reached by car or train.

first thirty places will be available at the substantially
* The
subsidised price of £150.00!
transport to and from the conference will be provided
* Free
and CPD hours are available!
now to ensure you benefit from the reduced rate
* Book
and to avoid disappointment!

NUMBER OF PERSONS ATTENDING
I ENCLOSE REMITTANCE OF £

SATURDAY 19TH FEBRUARY
9.30 - 12.00

14:00

20.00 - Late

4. One application form must be submitted per room per envelope together with cheque(s) for the
appropriate Conference Fee.

Lectures*

1. Chairperson’s Introduction
2. Mr Justice Weir of the High
Court of Northern Ireland
3. TBC

2. Accommodation is limited and will be allocated on first come first served basis, in accordance
with the procedure set out below.
3. The Conference fee is £200 pps and includes Friday and Saturday night accommodation, two
breakfasts, reception, gala dinner and conference materials BUT THE FIRST 30 PLACES WILL
BE AVAILABLE AT THE SUBSTANTIALLY REDUCED PRICE OF £150 PER PERSON.

Registration
Welcome drinks in
The Presidents Bar

Health Centre,
Swimming, Beauty
Treatments, Walking,
Golf etc.
Pre Dinner Drinks
Reception
Gala Dinner, Band &
DJ (black tie)

SUNDAY 20TH FEBRUARY
12.00

Check Out

* Time spent attending the above lectures
may be counted when assessing the
completion of your CPD requirements

PLEASE USE BLOCK CAPITALS. ONE FORM PER ROOM PER ENVELOPE.

New NIYSA Website
TEL

20.00 - 21.30
21.00 - Late

19.30 - 20.00

APPLICATION FORM

E-MAIL ADDRESS

FRIDAY 18TH FEBRUARY

Notes
1. Persons wishing to attend must apply through NIYSA.

BOOKING FORM

ADDRESS

Visit the new NIYSA website at
www.niysa.com to view events,
seminars and register your details.
Please contact Emma Duffy at
info@niysa.com if you would like to
advertise on our site.

LSNI

ANNUAL CONFERENCE

5. Names of delegates to whom the cheque(s) apply must be written on the back of the cheque(s)

FIRM

OF THE

NORTHERN IRELAND YOUNG SOLICITORS’ ASSOCIATION
In conjunction with the Society of Young Solicitors Ireland

* All Solicitors aged 36 or under are automatically
members of NIYSA.

NAME

JOURNAL

NAME 1

NAME 2

FIRM 1

FIRM 2

EMAIL 1

EMAIL 2

ONE CONTACT ADDRESS
PHONE (Office)

(Mobile)

I enclose a cheque for £

made payable to NIYSA

(Home)

Please return booking form and cheques to: NIYSA, c/o Emma Duffy, Almac Sciences, Almac House,
20 Seagoe Industrial Estate, Craigavon BT63 5QD
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The Disability Discrimination (Questions and Replies)
Order (Northern Ireland) 2004
Statutory Rule 2004 No. 479
This Order which came into operation
on 27th December 2004 revokes and
replaces the Disability Discrimination
(Questions and Replies) Order (Northern
Ireland) 1996 which prescribed the form
of a questionnaire which could be used
by a person ("the complainant") who
considered that he may have been
discriminated against by another
("the respondent") contrary to any
provision of Part II of the Disability
Discrimination Act 1995. The 1996 Order
also prescribed a form for the
respondent's reply and laid down
specified periods within which the
questions had to be served by the
complainant in order to be admissible in
proceedings before an industrial tribunal.
This Order prescribes amended forms
for questions and replies in consequence
of the changes made to Part II and (in
respect of employment services) Part III
of the Disability Discrimination Act 1995
by the Disability Discrimination Act 1995

(Amendment) Regulations (Northern
Ireland) 2004 in order to implement
Council Directive 2000/78/EC (O.J. No.
L303, 2.12.2000, p. 16) so far as it
relates to disability discrimination.
The relevant changes include:
• an amended definition
of discrimination;
• a specific prohibition of harassment;
• extension of the scope of
Part II of the Act to cover, for
example, partnerships;
• the requirement that the respondent
reply to the questions served by the
complainant within 8 weeks, in the
absence of a reasonable excuse.
Article 3 of this Order prescribes the
forms which may be used for the
purposes mentioned in section 56 of the
Act, as amended. The form set out in

As part of the range of services
provided to victims of crime, there
is an information scheme on the
release of prisoners.
The Prisoner Release Victim
Information Scheme (PRVIS) offers
victims the opportunity to give and
receive information about
prisoners who have been
convicted of a crime against them.
It is a statutory scheme as
provided by sections 68-70 of the
Justice (NI) Act 2002.

Article 4 relates to the period within
which questions must be served on the
respondent if they are to be admissible
as evidence in proceedings before an
industrial tribunal. Article 4(a) applies
where a question is served before a
complaint has been presented to an
industrial tribunal. Article 4(b) applies
where a question is served after a
complaint has been presented to an
industrial tribunal. It extends the period
provided for in the 1996 Order from 21
to 28 days.

• The Scheme provides victims
of prisoners with information on
the final discharge and
temporary release of prisoners.
• Victims will have the
opportunity to provide their
concerns and fears when a

Article 5 relates to the manner of service
of questions and replies.

Equality Minister, John Spellar MP, welcoming the publication
thanked Professor Eithne McLaughlin and Mr Neil Faris for
their work on the review and the expertise they had brought
to the report.
The Minister said: “I am very pleased to be able to publish this
report, which reflects the great experience and expertise of the
independent reviewers. They have provided a rigorous, fair

and balanced report but one that is challenging and deserving
of careful thought from us in Government, the Equality
Commission, the community and voluntary sector. I am very
grateful to all those who contributed to this element of the
review and hope they will continue to engage in this process.”
Mr Spellar said he proposed to consult further and his officials
would be discussing the best means of taking this forward with
the Equality Commission
A copy of the Report can be accessed on the OFMDFM
website at www.ofmdfmni.gov.uk or www.section75review.info
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prisoner's temporary release
is being considered.
• The Scheme applies to most
prisoners sentenced to 6
months or more.
• This is a voluntary scheme and
only those who choose to will
receive the relevant information.
The scheme is administered by
the Prisoner Release Victim
Information Unit based at Prison
Service Headquarters. The
contact number is 0845 2470002
A new web site has been
established for the Scheme
providing access to publications
and a downloadable application
form. This can be found at
www.niprvis.gov.uk

A D V E RT I S E M E N T

Reminder:
Street Bail

An independent review of the equality duty imposed by
section 75 of the Northern Ireland Act 1998 has recently
been published.

OF THE

Prisoner Release Victim Information Scheme

Schedule 1 is for use where the
complainant considers that he may have
been discriminated against or subjected
to harassment in contravention of the
Act and wishes to question the
respondent. The form set out in
Schedule 2 is for use by the respondent
when replying.

Review of Equality Duty Published

JOURNAL

Article 4 of the Criminal Justice (NI)
Order 2004 came into effect on 1st
January 2005 allowing police to bail
suspects at locations other than
police stations.
For fuller details on the new provisions
and the requirements thereof see feature
at p11 of the November/December
edition of The Writ.

24

JOURNAL

OF THE

LSNI

JA N UA RY/ F E B R UA RY 2 0 0 5

EU Copyright Directive and how it has affected
the library – an update
The EU Copyright Directive (2001/20/EC)
which was implemented in the UK by SI
2003/2498 came into force on 31
October 2003. This Directive required
the library to comply with changes to
copyright law and as a result make
some changes to charging policies in
the library.
As a consequence of the Directive, the
Library and Information Service had to
procure a copyright licence from the
Copyright Licensing Agency and this has
resulted in some changes to the types of
information the library staff and its users
can photocopy and the charges the
latter will incur.
Before the implementation of the
Copyright Directive library users and
library staff were covered by the
exemption of fair dealing, research and
private study. These exemptions were
removed in October 2003 and the only
material exempt from the new Copyright
Directive is Crown Copyright material, or
copying carried out for non-commercial
purposes or for judicial proceedings.

Material exempt under the
new Directive;
•
•
•
•

All legislation
All EU material
All material from Libero
Material to be used for judicial
proceedings (i.e after a writ has
been issued)

Users will be required to sign a copyright
declaration form declaring that the
material is exempt from copyright and the
usual photocopying charges will apply.

Material covered by the Directive
and therefore not exempt;
• Journals
• Law reports
• Text books

As a result of the Directive new charges
will apply. (see below)
Please be aware that there are limits to
the amount that can be photocopied.
A user can only photocopy
• One article from a magazine,
journal or other periodical
• One chapter from a book
• One entire case from a published
report of judicial proceedings
• Or 5% of the publication,
if greater than the above.
As the library has had to purchase a
licence this has resulted in an increase
in our prices. The Copyright Licensing
Agency has set the prices and the
money generated goes directly back
to them and the publishers. The library
does not make any profit.

WHAT WILL IT COST THE USER?
Self service photocopying
When a user comes into the library and
carries out photocopying for commercial
purposes he/she will be required to buy
a sticker declaring that the copyright fee
has been paid. The sticker costs £9.
Document delivery services
Material requested from the library,
by routine requests or via our current
awareness list will incur a charge of £5
per item. The user will no longer need to
complete a copyright declaration form.
We apologise for the increase in fees,
but please be aware that the money
generated goes directly back to the
Copyright Licensing Agency.
We look forward to your continued
support in 2005 and we will continue our
commitment to provide a comprehensive
library service for our users.
If you have any enquiries please contact
Derval McFetridge, Information Officer.
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Law Centre (NI)

Recent developments regarding leave - part 1
In the first part of this article, Mark Reid,
employment legal adviser at Law Centre
(NI), looks at case law during 2004
which develops the law relating to sick
leave and annual leave. Maternity leave,
parental leave and provisions for time off
for dependants will be examined in the
next issue.

SICK PAY
When talking about sick pay, it is normal
to distinguish between contractual sick
pay, where payment is made for a set
time subject to certain conditions
governed by the contract of
employment, and Statutory Sick Pay
(SSP), which is governed by legislation.
There is no presumption in law that an
employee should be paid contractual
sick pay. Entitlement may depend on
what the terms of a contract of
employment state. On the other
hand, most employees who satisfy
the statutory conditions, subject to
certain limited exceptions, are entitled to
receive SSP from their employer at a
weekly rate of £66.15 for up to 28
weeks regardless of the terms of the
contract of employment.
Reducing sick pay can
be discriminatory
In Nottinghamshire County Council v
Meikle EWCA Civ 859 [2004] IRLR 703,
the Court of Appeal in England and
Wales had to consider whether the
duty under what was then section 6
of the Disability Discrimination Act 1995
(the DDA) to make reasonable
adjustments applied to payment of
contractual sick pay.
Mrs Meikle was employed as a teacher
and suffering from a deteriorating visual
condition. She asked her employer to
make various adjustments to her
working arrangements. Few adjustments
were made. She was suspended
because of her absence. Under the

terms of a Department for Education
circular, she was put onto half-pay
as a result of a policy whereby an
absence from work for more than
100 days resulted in a reduction of
sickness benefit.
It was unclear due to section 6(11) of the
DDA whether the arrangement could be
discriminatory. Section 6(11) provided
that the duty to make reasonable
adjustments does not apply in relation to
‘any benefit... payable in money or
money’s worth under a scheme or
arrangement for the benefit of
employees in respect of – …
(c) accident, injury, sickness or invalidity’.

to entertain the question as to whether
there is entitlement to payment of
Statutory Sick Pay. Officers of the
Board of the Inland Revenue have
exclusive or exhaustive jurisdiction
for the determination of disputes as
to entitlement.
However, the EAT held that an industrial
tribunal may still have jurisdiction to
entertain a claim of unlawful deduction in
cases where the employer admits
entitlement to SSP but withholds part or
all of it or where the statutory authorities
had previously determined that SSP
is payable.

ANNUAL LEAVE
The Court of Appeal found that
contractual sick pay arrangements do
not fall within the exclusion in s 6(11) of
the DDA and therefore are subject to the
duty to make reasonable adjustments.
In finding in favour of the applicant, the
court stated that, if all the reasonable
adjustments required by the section 6
duty to make reasonable adjustments to
her working conditions had been made,
the applicant would not have been
absent for over 100 days and therefore
her sickness payment would not have
been reduced.
Is it the responsibility of the
industrial tribunal or Inland Revenue
to determine entitlement to SSP?
Prior to the decision of the Employment
Appeal Tribunal (EAT), in Taylor Gordon &
Co Ltd v Timmons [2004] IRLR 180, it
was thought that an employee could
submit a claim for non-payment of SSP
to an industrial tribunal for unlawful
deductions from wages and/or to the
Inland Revenue for breach of provisions
in social security law.
However, in this case the EAT held that
an industrial tribunal has no jurisdiction

The right to annual leave is governed by
a worker’s contract and Regulation 13 of
the Working Time Regulations (NI) 1998
(the Regulations). The Working Time
Regulations (NI) 1998 were introduced in
order to implement the EC Working Time
Directive No. 93 /104 which lays down
minimum conditions relating to, amongst
other things, matters relating to annual
leave. Most, although not all, workers
are entitled to four weeks paid annual
leave under the Regulations. The
contract of employment of workers
covered by the Regulations may validly
allow for more holidays to be taken but
not less.
Long-term sickness and holiday pay?
During November 2004, the Court of
Appeal in Commissioners of the Inland
Revenue v Ainsworth considered
whether holiday pay is payable during
long-term sickness absence.
At the date of writing, no decision has
been forthcoming.
The Court of Appeal will have the
opportunity to uphold or overrule the
2002 EAT decision of Kigass Aero
Components Ltd v. Brown [2002]
IRLR 312.

In Kigass, claims for payment for annual
leave were successfully made by
employees even though they were off
work on long-term sickness and had
been unpaid for a substantial period.
The legality of rolled-up holiday pay?
Sometimes employees may enjoy an
entitlement to paid holiday, but they are
not paid and have no right under their
contracts to be paid during any actual
holiday period or in such a way as is
referable to any specific holiday period.
In such circumstances, entitlement to
paid holiday is met by an enhancement
throughout the year to the ordinary rate
of pay. This is what is called ‘rolled-up’
holiday pay. In Caulfield and others v
Marshalls Clay Products Ltd EWCA
[2004] IRLR 564, the Court of Appeal
had to consider whether such an
arrangement is lawful. In other words,
must holiday pay be allocated to a
specific period and must it be paid at
the time when, or immediately before or
after, the holiday is taken? The Court of
Appeal has referred the matter to the
European Court of Justice.
Overtime and holiday pay
In Bamsey and others v Albon
Engineering & Manufacturing plc [2004]
IRLR 457, the Court of Appeal had to
decide whether overtime is included in
what constitutes ‘a week’s pay’ when
calculating holiday pay entitlement under
the equivalent to the Working Time
Regulations (NI) 1998.
In this case the employee’s contract of
employment required, but did not entitle
him, to work overtime in addition to his
basic contractual hours. The question
was whether he should receive
significantly less by way of pay for
annual leave than when he was working.
The Court of Appeal provided a useful
summary of what constitutes ‘normal
working hours’ under the current law.

“(1) Where pay for normal working hours
does not vary according to the
amount of work done in any period
or as to when the normal working
hours are worked, the determination
of ‘a week’s pay’ does not depend
on an employee’s ‘normal working
hours’; it is the weekly amount
payable under the contract at the
relevant calculation date.
2) Where there are no ‘normal working
hours’, ‘a week’s pay’ is the amount
of an employee’s average weekly
pay in the applicable twelve weeks
preceding the calculation date.
(3) Where pay varies according to the
amount of work done during ‘normal
working hours’ in any period, ‘a
week’s pay’ is calculated at an
average hourly rate of pay in the
applicable twelve weeks before the
calculation date.
(4) Where, in category (3), the contract
does not provide for overtime, but
an employee undertakes it voluntarily
at his employer’s request – the
overtime hours are not part of the
‘normal working hours’.
(5) Where, in category (3), an employee
is under a contractual duty to do
overtime but is not entitled to it, the
overtime hours are not part of the
‘the normal working hours’.
6) Where, in category (3) an employer
has a contractual duty to provide
overtime and an employee has a
matching contractual duty to do it,
the ‘normal working hours’ would
include the overtime worked”.
In this case, overtime would not be
included in the calculation of holiday pay
as there was not a mutual obligation on
the employer to provide and the
employee to work overtime.

CONTINUING
PROFESSIONAL
DEVELOPMENT
Law Centre courses attract
CPD hours. Solicitors will be
particularly interested in our
forthcoming courses on
European Law (to be run
in early May) and
Judicial Review (21 May 05).
Contact: Training Department,
Law Centre (NI), 124 Donegall
Street, Belfast BT1 2GY.
Telephone: 028 9024 4401.

A D V E RT I S E M E N T

Republic
of Ireland
Agents
We are willing to act as agents
in most legal matters.
Our offices are close to Courts,
Government Buildings and
Commercial Centre.
Fee splitting by arrangement.

Hughes & Liddy
Solicitors
2 Upper Fitzwilliam Street
Dublin 2
Tel: (00 3531) 6766763
or (00 3531) 6789701
Fax: (00 3531) 6766702
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Compulsory First Registration
and SDLT - Solicitors’ Charges

Avoiding Dirty Money
Before firms get bogged down in the
detail of the Proceeds of Crime Act
(PoCA) or the Money Laundering
Regulations, they should consider what
the real risks are of finding themselves
caught up in a money laundering
transaction or acting for those who are
engaged in criminal activities.
The sums involved in money laundering in
Britain alone are considered to be
anything between £19 billion and £50
billion. Given the size of the problem it is
likely that at
some time
most firms
handling money
have dealt in
dirty money,
even if
inadvertently.
The risks are
even greater
since PoCA
introduced
such a wide
interpretation
of money
laundering.
It is necessary
for firms to consider the type of work
they carry out and where the risks lie,
and, as with all risk management,
put the greatest resources and
protective measures into those areas
where there is the highest risk.
Firms should also remember that the
risk is not just that of being a money
launderer or committing an offence, but
of loss of reputation.
A solicitor may technically not fall foul
of the Act, but what firm wishes to
find itself embroiled in a money
laundering scandal?

A useful way of breaking down the risk
of Money Laundering used in the
financial services industry is to look at
attributes and activities. It is a
combination of high risk in both of these
areas that triggers attention and may
lead to reporting.
Attributes are characteristics of the
client such as country of residence or
occupation, or even age and sex.
Activities are what the client is engaged
in doing. Thus a client from the former
Soviet Union
engaged in a
claim for a
road traffic
accident is of
low to
negligible risk.
However, if he
were to be
purchasing
a high value
property in
the name of
an offshore
company, the
activity
indicates
a high risk and it would become
necessary to investigate the client’s
circumstances further.
Over-reliance on the procedures
required under the money laundering
regulations, rather than a real
understanding of risk, can lead to
a process-driven approach that fails
to deal with the underlying problem.
Compliance with the Regulations is, of
course, important but is should be
regarded as the minimum required to
manage the risk. Risk awareness among

staff is critical to the implementation of
the formal procedure; without it the firm
is at risk, however well staff complete
their anti-money laundering processes.
This column was prepared by AFP
Consulting, a Division of Alexander
Forbes Risk Services UK Ltd. This article
first appeared in ‘The Gazette’, the
journal of the Law Society of England
and Wales, 101/28 15 July 2004.

** The Law Society of Northern Ireland
adds: “Remember that identifying and
knowing your client are essential.”

A D V E RT I S E M E N T

REPUBLIC OF
IRELAND AGENTS

51/52 Fitzwillian Square,
Dublin 2, Ireland
DX 109010 Fitzwilliam.

The Home Charter Committee would like to
remind solicitors that costs estimates under
the Home Charter Scheme or quotations for
conveyancing fees should take cognisance
of the additional time and responsibility
incurred in complying with Compulsory First
Registration and SDLT requirements.
You are also reminded to use the standard
form fees quotation form.

Planning Controls Over Demolition Tightened
The Department of the Environment has
announced the introduction of new
planning controls over demolition.
Article 18 of the Planning (Amendment)
(Northern Ireland) Order 2003 brings
demolition within the meaning of
development for planning purposes.
This Article came into operation on
1 December 2004. For the time being,
however, only buildings in Areas of
Townscape or Village Character will be
subject to this new regime.
This is achieved by specifying in a
departmental direction, under Article
11(2)(f) of the Planning (Northern Ireland)
Order 1991, those buildings whose
demolition does not come within the
meaning of development for planning
purposes and those buildings that do.

Tel: (3531) 6445800
Fax: (3531) 6619912
E-Mail: law@lavellecoleman.ie

Willing to undertake agency
work on behalf of
Solicitors in Northern
Ireland
Contact
Marc Fitzgibbon (Partner)

Those buildings whose demolition is
already controlled, i.e. historic
monuments, listed buildings and
buildings in conservation areas will
continue to be subject to their specific
control regimes.
DOE's new policy to accompany this
legislative change is contained in a
Consultation Draft Addendum to
Planning Policy Statement 6 ‘Planning,

Archaeology and the Built Heritage’
entitled ‘Areas of Townscape Character’.

period of four months ending on 31
March 2005.

It sets out the Departments policies for
new development, the control of
advertisements and demolition within
Areas of Townscape and Village
Character. It aims to ensure that
development proposals respect the
appearance and qualities of each
townscape area and maintain or enhance
their distinctive character.

Planning Policy Statements (PPSs) set out
DOE policies on particular aspects of
land-use planning and other planning
matters and apply to the whole of
Northern Ireland. Their contents are
taken into account as a material
consideration in the determination of
planning applications and appeals.
The consultation draft Addendum to PPS
6 and the departmental direction referred
to above can be accessed at the Planning
Service website: www.planningni.gov.uk

DOE will be undertaking consultation on
the Draft Addendum to PPS 6 for a
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Belfast Solicitors
Association

Following on from the success of previous years’ Continuing
Professional Development (CPD) lecture programme, the BSA
intends to run a full and varied programme of lectures over the
course of 2005 and will strive to continue to provide the most
cost effective and relevant seminars to the profession.

The success of our lecture serious is due in no small measure
to the variety of topics and the quality of speakers involved and
this year we are delighted to inform you that the following
speakers have agreed to present the following lectures:

“Forensic Accountancy” by Nora Tallon, Harbinson Mulholland, Accountants – Thursday 13 January 2005
“Implications of Hand Injuries” by Dr Kevin Herbert – Thursday 27 January 2005
“Stress” by David Ringland QC – Thursday 10 February 2005

MRI
Regional Specialists in
Musculo Skeletal and
Neurological diagnosis
• Northern Ireland based
regional specialists, all of
whom are Consultant
Radiologists

• All inclusive pricing

“Ancillary Relief” by Master Redpath – Thursday 20 March 2005
“Financial Implications of Divorce” by John Beattie, Director, KPMG, Belfast – Thursday 7 April 2005 (To be confirmed)

Tel: 028 9066 0050
Fax: 028 9038 6733

“Criminal Justice Act 2003” by David Withey & Jim Strain, Northern Ireland Office, Criminal Law Branch – Thursday 21 April 2005
“New developments in Business Tenancies” by Rosemary Carson, Carson McDowell, Solicitors – Thursday 12 May 2005
“Up-date on LRNI Practice and Procedures” John Gibson, Land Registry of N I – Thursday 26 May 2005 (To be confirmed)

www.northernmri.com

“Money Laundering” by Alan McQuillan in association with PSNI – Thursday 9 June 2005 (To be confirmed)
“Money Laundering” by John Horan, Harbinson Mulholland, Accountants – Thursday 23 June 2005 (To be confirmed)
“Trusts, Inheritance and Family Home” by Sheena Grattan BL – Thursday 8 September 2005 (To be confirmed)
“Stamp Duty Land Tax” by Maurice Donaghy, Stamp Office Headquarters, Nottingham – Thursday 6 October 2005 (To be confirmed)
“Pensions in Matrimonial Cases” Nigel Martin BL – Thursday 20 October 2005
“Personal Injury Trusts” Peter Reagan, First Trust Bank – Thursday 3 November 2005
All lectures between January and the end June 2005 will
take place at Law Society House, Victoria Street Belfast
and commence at 1.00pm with coffee and sandwiches
available from 12.30pm. The cost of all lunchtime lectures
is £20.00 for members and £40.00 for non-members.
Cheques should be made payable to the BSA and sent
to BSA Administrator, Suite 7, Merrion Business Centre,
58 Howard Street, Belfast, BT1 6PJ.
We will also be holding a half day seminar on Client Care and
Practice Management on a date in September 2005.

!

Further details of speakers and topics involved will be
published in due course. Please therefore consult our website
and/or forthcoming editions of “The Writ” to confirm the
location at which the lectures from September to December
will take place and to confirm that there have been no changes
to the dates.
As with previous years, in organising this year’s lecture
programme, we have endeavoured to provide lectures on a
variety of topics over a range of disciplines but would welcome
any suggestions from the profession in this regard.

Due to the possible unavailability of the Lecture Hall at Law Society House in the latter part of the year, the lectures
from September to the end of December 2005 will take place at a venue to be confirmed.
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The first choice for MRI
in Northern Ireland

• No waiting list

“Professional Negligence” by Gary Thompson, Managing Director, Ulster Insurance Services – Thursday 24 February 2005
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How Noisy Are We?

Medico Legal
Scans

BSA Lecture Series 2005

JOURNAL

BSA Yearbook
Further to the recent publication
of the BSA Yearbook, members
are advised that further copies
may be purchased from the BSA
Administrator, Suite 7, Merrion
Business Centre, 58 Howard
Street, Belfast BT1 6PJ, at a cost
of £10.00 per copy.
The Yearbook, amongst other
useful matters, contains a handy
guide to High Court, County
Court, Conveyancing and
Non-contentious Probate matter
costs. It also contains the CPD
lecture programme for 2005.
A must for every practitioner's
desk or briefcase!

A new report, published by DOE
Environment and Heritage Service,
reveals how noisy people are in
Northern Ireland.
The report on noise complaint statistics
provides information on the number
and type of noise complaints, received
by all 26 District Councils in Northern
Ireland, for the period 2003/2004.
District Councils have the main
responsibility for investigating and
dealing with most types of complaint
from the public about noise nuisance.
An EHS spokesperson said:
"The statistics show us that there
were 8,397 noise complaints made to
Councils in 2003/04. The majority of
the complaints (52%) were received by
Belfast City Council. When adjusted for

population size, significant numbers of
complaints were also received by
Coleraine and Carrickfergus Councils.
Fermanagh and Cookstown had the
lowest level of noise complaint.
"The highest levels of enforcement
activity were reported by Belfast and
Coleraine Councils. The vast majority
of complaints (82%) made to District
Councils, were in relation to noise from
domestic premises, such as loud music
and barking dogs. Commercial
premises and leisure facilities
accounted for 9% of all noise
complaints, with the main source
being pubs and clubs. Only 2% of
complaints related to noise from
industrial activities."
The report is available on the web at:
www.ehsni.gov.uk.
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Case Tracking at the
Enforcement of Judgments Office
The Enforcement of Judgments Office
(EJO) has recently made available a new
case tracking system to creditors and
their legal representatives. From 1st
October 2004 ‘case tracking’ allows
solicitors to monitor online the progress
of cases lodged by them in the EJO.
The new system is part of a
modernisation programme which has
been ongoing in the EJO in the last few
years and which very shortly will result in
a new online search system of the
Register of Debtors also being made
available. This article looks at the new
system and advises how members of
the profession can benefit and find out
more information.
TRACKING A CASE
Case tracking is an internet based
information facility. It allows solicitors
(and other creditors) to obtain
information on any case accepted for
enforcement by the EJO via the internet
and without having to contact the Office
by phone or by writing. The service is
normally available from 6.00am to
10.00pm. The data available online is the
same data available to the EJO staff
member who is processing a particular
case and is ‘live time’, meaning that it is
as up to date to the customer as to EJO
staff. Access by a customer is restricted
to cases lodged by that customer and is
denied to all unrelated cases lodged by
other customers.
Various pages are available to the
customer who has logged on. The case

enquiry screen contains basic
information relating to a case such as
the type of case, the debt amount, the
parties and their representatives and the
status which indicates the enforcement
stage reached at that time. From the
enquiry screen you can move directly to
an event history screen which allows you
to look at the particular enforcement
steps which have been taken by the
EJO in the case. These include notices
served, orders made and standard
letters used as part of the usual
enforcement process. From there you
can move to the case statement screen
which provides the customer with details
of balances, payments received and paid
out, fees and a link to related cases of
the debtor.
If a solicitor wants a particular order or
notice it can be requested in writing
direct from the EJO via e-mail if
preferred. However, the system is largely
‘read only’ at this stage in that you
cannot, for example, commence
enforcement by lodging your application
online or make other online applications
later in the process. One important
document not yet available online is
the report on the debtor, which gives
a creditor an overview of the debtor’s
financial circumstances and whether
enforcement is likely to result in
ultimate payment.
ACCESSING THE SYSTEM
Access to the EJO case tracking system
is gained via the Northern Ireland Court

Service web home page at
www.courtsni.gov.uk where you click on
the Services link provided. On the first
occasion you must complete a
registration process. When registration is
completed, access is achieved by
clicking on the appropriate link and
entering your password and the EJO
case number. It is as simple as that.
The service is free.
The case tracking technology is
supported by organisational changes
made in the EJO since 2003. One team
will now deal with a case from initial
application until final closure, instead of
the previous system where cases were
passed between different departments
from time to time. The teams are
allocated cases on a regional post code
basis. Team members’ details and
Customer Liaison Officers’ e-mail
addresses are available online.
These internal changes should ensure
that the case tracking system will be
kept up to date and that the customer
will see on screen exactly what the EJO
staff also see.
The EJO has indicated that it will be
surveying customers asking for
assessments on the changes being
introduced. There will be an annual
survey and newsletters and meetings
with customer groups. Feedback on the
operation of the case tracking service –
and on the debtor search service soon
to be introduced will be welcomed by
the EJO.

“ THE MAYO CONNECTION ”
STOP PRESS!!
Law Society Conference
Ashford Castle
Friday 25th March – Sunday 27th March
For those wishing to attend the Conference at Ashford Castle there are still some places left.
Please complete the booking form asap. The Conference brochure and booking form are
available on the website – www.lawsoc-ni.org
Ashford Castle is one of the top hotels in Europe situated in magnificent grounds on Lough
Corrib, County Mayo. In addition to enjoying the luxury of the hotel, there is golf, horse riding,
clay pigeon shooting, falconry and the new Spa to experience. The business session planned for
Saturday morning will not be burdensome. It promises to be interesting and relevant to all
practitioners and will cover a range of risk management issues. The session will qualify for CPD
hours in client care and practice management.
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New Strategy for Children’s Rights
and Responsibilities
A draft 10 year strategy, which aims
to place the emphasis on children and
young people’s rights, as well as
highlighting their responsibilities as
active citizens has been launched
for consultation.

It also seeks to increase their
participation in decisions that will affect
their everyday lives, such as road safety
initiatives and schemes to improve the
lives of children and young people living
in rural areas.

The consultation document, entitled
‘Making it r wrld 2’, embraces
far-reaching issues that affect children
and young people. These include
protection, education, the environment,
bullying, play facilities, transport and the
promotion of their rights.

Monitoring mechanisms, such as the
publishing of a biennial report on the
progress of the strategy, have been set
in place to ensure that all of the issues
are addressed effectively and efficiently.

Family Law On-line
The Library and Information Service now has
access to Family Law and Family Law Reports
electronically:
Family Law – January 2003 – present day
Family Law Reports – 1980 – present day
Staff can now e-mail requested articles and
reports straight to your desktop. Due to the
implementation of the Copyright Directive, it is no
longer possible to photocopy articles from Family
Law, so please feel free to contact a member of
staff to receive your article electronically.

Publication of ‘Making it r wrld 2’
represents three years of information
gathering and informal consultation
with all those involved in children and
young people’s issues, including
discussions with children and young
people themselves.
‘Making it r wrld 2’ can be found online
at www.allchildrenni.gov.uk.
The consultation period ends on 28th
February 2005. It is intended to publish
a final strategy in Spring 2005.

Child Contact Questionnaire
The Office of Law Reform is reviewing how the private law aspects of
the Children (Northern Ireland) Order 1995 are operating in practice.
As part of the review, it is considering the issue of child contact and
how parents can be supported and assisted following relationship
breakdown. In the coming weeks, the Office will be seeking the views
of parents who have just obtained a contact order and will be
circulating a questionnaire for this purpose.
The Office is also keen to hear from family law practitioners and a
questionnaire on the issue of contact will be included in next month’s
Writ. If you want to hear more about what the Office is doing or, if you
want to relay your views in person, please contact Laura McPolin or
Clare Irvine on 028 9054 2900.

on behalf of the Commissioner.
At the launch the Commissioner said,
“The publication of this report represents
a major milestone in children and young
people’s rights in Northern Ireland.
For the first time there is a serious
academic examination of how Northern
Ireland measures up against international
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Collaborative Law - what it’s all about?

Major Report on Children’s Rights Online
The Northern Ireland Commissioner for
Children and Young People, Nigel
Williams, has published a major report
into children’s rights in Northern Ireland
on the NICCY web site (www.niccy.org).
The report entitled “Children’s Rights in
Northern Ireland 2004” has been
produced by Queen’s University, Belfast

JOURNAL

standards, such as the UN Convention
on the Rights of the Child. It is also
extremely important to me that much of
this report had the direct input of
children and young people – more than
1,200 school children took part in the
research, including many from groups
that have been hard to reach.”

The idea for collaborative law came from an experienced family law practitioner Stuart Webb who felt that he and the system had
failed families. Whether family lawyers like it or not, we have the task of bringing families from marital breakdown to post
separation. In his experience neither the Courts nor the Court process was the way to do this. Stuart created a “Court free”
practice. To litigate was simply not an option. When there is no place to go, talking and dialogue have a powerful force. The clients
may litigate but the lawyers cannot. This deliberately creates a settlement environment. For lawyers there must be a shift from the
roles of warrior/gladiator to facilitator of the spouses to try to reach agreement.
The process involves:
• Clients who are willing and able
• Collaborative lawyers who can work together
• A participation agreement
• All party (four way) settlement meetings
• No correspondence
• Experts and preferably jointly appointed experts
• Signed agreement when matters are finalised
• Implementation of that agreement through the standard separation/divorce process.
Collaborative law contrasts with mediation which leaves out the lawyering input at the early stages. Lawyers bring analytical,
reasoning and problem solving skills to the case at an early stage. This is an option that clients should have in addition to
mediation, settlement by traditional means and litigation.
To develop a collaborative law process in Northern Ireland, a Steering Group has been formed.
Further information can be obtained from any of the following persons:Caroline Boston
Pauline Knight
Judith Brown
Eileen Ewing
Simon Willis
Simon Crawford

Tel.
Tel.
Tel.
Tel.
Tel.
Tel.

028
028
028
028
028
028

9048 0460
9050 9666
9045 9687
9079 9597
918l l652
9032 5617

Email
Email
Email
Email
Email
Email

–
–
–
–
–
–

caroline@john-boston.co.uk
paulineknight@utvinternet.com
judithbrownsolicitor@hotmail.com
Eileen@holmof.co.uk
sw@thompsons-solicitors.co.uk
simoncrawford@pedenreid.co.uk

The Group has invited Pauline Tesler, the leading US Collaborative Law trainer to come to Belfast to give a 2 day training session
on Monday 28th February and Tuesday 1st March. This course will attract 12 CPD hours and will be held in the Lecture Hall at
Law Society House. Registration will be from 9 am on Monday 28th February with the course starting each day at 9.30 am sharp
and finishing at 4.30pm approx. The cost of the course is £300.00. As the local group has not yet opened its own separate bank
account, kindly make cheques payable to John Boston and Company.

COLLABORATIVE LAW TRAINING
LAW SOCIETY HOUSE, BELFAST, 28 FEBRUARY 2005 AND 1 MARCH 2005
Name
Practice Address

Telephone No.

Fax No.

Email
NB Please return to Caroline Boston c/o John Boston and Company 565 Upper Newtownards Road Belfast BT4 3LP with the
appropriate payment. This course will provide 12 CPD hours.

36

JOURNAL

OF THE

LSNI

JA N UA RY/ F E B R UA RY 2 0 0 5

JA N UA RY/ F E B R UA RY 2 0 0 5

COMPANY AND COMMERCIAL
LAWYERS’ GROUP
The inaugural meeting of the Company and Commercial Lawyers’ Group was held at Law Society House on 26 November 2004.
The meeting was attended by almost 40 solicitors from across Northern Ireland. The Group was established primarily to promote
the interests of solicitors in Northern Ireland practising in the field of company and commercial law. Any solicitor working in this
sector will agree that this support is badly needed, particularly now that CPD applies to all solicitors. The Group hopes to organise
two half day seminars per annum on relevant specialised topics along with a number of lunchtime seminars of a more general
nature. We also plan to liaise with similar company law groups in Ireland, England & Wales and Scotland and to arrange joint
seminars on relevant topics with other professionals such as accountants and tax experts. The Group would like to express its
thanks to the Director of Company Law at DETI, Jim McKeown and his colleague, Alan Bell who gave us a flavour at the inaugural
meeting of the proposed new company legislation.

The members of the first committee are:
Neasa Quigley, Tughans Solicitors (Chair)
Peter Stafford, Arthur Cox (Treasurer)
Lorcan Dowd, PwC Legal (Secretary)
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Eighth Annual
Report on Public
Appointments
The Central Appointments Unit of The
Office of the First Minister and Deputy
First Minister has published the Eighth
Annual Report on Public Appointments
in Northern Ireland.
The Report is in two volumes.
Volume One provides information on the
public appointments process and
reports on progress during 2003/2004.
Volume Two lists those individuals who
held public appointments in Northern
Ireland at 31 March 2004, and the
bodies on which they served.
Copies of both volumes are available on
the Internet at www.ofmdfmni.gov.uk/
publicappointments

Andrew Talbott, Cleaver Fulton Rankin
Ciara Seymour, L’Estrange & Brett
Mark Thompson, Arthur Cox
Nigel Hamilton, Morrow Wells
Richard McLaughlin, Jones & Co
Barbara Jempfrey, Institute of Legal Studies
Olive O’Neill, Sole Practitioner

CCLG committee members Mark Thompson and Peter Stafford chatting with
some of the lawyers who attended the launch.

Closure of
Ulster Savings

If you are interested in joining the Group please complete the form below.
MEMBERSHIP
The Company and Commercial Lawyers Group welcomes new members. Membership fees are now due for 2005. The
membership fee for the year is £20. Discount on the costs of seminars will be offered to members. Please return the form below
to our Secretary, Lorcan Dowd at PricewaterhouseCoopers at Waterfront Plaza, 8 Laganbank Road, Belfast, BT1 3LR with
cheques made payable to the Company and Commercial Lawyers Group.
MEMBERSHIP FORM
I enclose a cheque for £20 made payable to The Company and Commercial Lawyers Group.
NAME
FIRM
ADDRESS

E-MAIL ADDRESS
TEL (Work)

Legislation to wind up the operation of
Ulster Savings and provide a legal
framework for four other routine financial
matters, has been laid at Westminster.
In 1990, a policy review concluded that,
primarily due to a lack of public interest
in Ulster Savings certificates, the cost of
their operation could no longer be
justified. A phased winding up of their
operation then began in 1991, which
included a decision to stop the sale of
new certificates. Reinvestment of
existing certificate holdings ceased in
1997, with the consequent scaling down
of the administrative infrastructure.
Subject to Parliamentary approval, the
Order should come into operation on
1 April 2005.

HEART TRUST FUND
(ROYAL VICTORIA HOSPITAL)
The main object of this established and registered charity is the support and
furtherance of the vitally important treatment, both medical and surgical,
provided for patients in the Cardiology Centre in the Royal Victoria Hospital
Belfast, and the equally important work of research into heart disease carried
on there. The charity is authorised to use its fund to provide that support, or
achieve that furtherance when, (but only when) public funds are not available,
or are insufficient, for the purpose.
The Royal's splendid record in the fight against heart disease is too well known
to need advertisement, and by an immediate cash gift or a legacy or bequest to
this charity in your will, you can help directly to reduce the grave toll of
suffering and death from this disease in Northern Ireland. The grim fact is that
the incidence of coronary artery disease in Northern Ireland is one of the
highest in the world.
The administration of the charity is small and compact and the trustees are
careful to ensure that its cost is minimal. As a result donors and testators can
be assured that the substantial benefit of their gifts and bequests will go
directly to advance the causes of the charity.
Further details about this charity and its work will gladly be supplied by the
Secretary, The Heart Trust Fund (Royal Victoria Hospital), 9B Castle Street,
Comber, Co. Down BT23 5DY. Tel: (028) 9187 3899.
(Registered Charity No. XN52409)
(Inland Revenue Gift Aid Scheme Code EAP76NG)
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Changes to Arrangements for Electoral Register

New Agriculture (NI) Order Approved

In the Electoral Fraud (Northern Ireland)
Act 2002, the Government introduced a
range of reforms to electoral law in
Northern Ireland. These measures were
aimed at addressing widespread
concern that the electoral process was
vulnerable to fraud.

The Agriculture (NI) Order 2004 has been
passed by Parliament. The Order will enable
the creation of a new body - the Agri-Food
and Biosciences Institute (AFBI) - that will
carry out science work for government
including research and development, as
well as undertaking science work on a
commercial basis for a wide customer
base. It is intended that the new body will
become fully operational by April 2006.
The Agricultural Research Institute of NI will
be subsumed within AFBI.

In respect of electoral registration, the
Act introduced individual registration in
place of the household based system,
together with a new series of personal
identifiers to enable checking of the
register for inaccurate or fraudulent
entries. In addition, the life of the register
was limited to one year, with all
individuals required to register during an
annual canvass each autumn.
The annual canvas had previously been
supplemented by a system of rolling
registration, allowing individuals to
register at other points during the year,
with updated registers published
monthly and this continued.

successful in substantially improving the
accuracy of the electoral register in
Northern Ireland, there are now
concerns across the political spectrum
that the requirement on voters to
re-register and provide their personal
identifiers afresh each year is leading to
a downward drift in the overall numbers
registered. The register published on 1st
February 2004 following the 2003 annual
canvas showed that 1,069,160 people,
or approximately 87% of the eligible
population in Northern Ireland, were
registered to vote.
The Government has recently
announced that it is committed to
moving away from the legal requirement
for the register to be completely
refreshed each year. This will reduce the
burden on the individual citizen and it will
allow resources to be redirected towards
targeting those groups where rates of
registration are low.

taken the opportunity to register
during the annual canvass period have
the opportunity to register through
rolling registration.
However, in the light of the concern
about falling numbers registered and the
local elections due in Northern Ireland in
May 2005, the Government has decided
that, if Parliamentary time allows, it will
legislate before then to allow the Chief
Electoral Officer (CEO) to reinstitute the
carry forward as a temporary measure.
This would permit the CEO to reinstate
the names of those individuals registered
on 1st September 2004 who have not
re-registered during this year’s canvass,
so that they reappear on the first
monthly register published after the
legislation has been enacted.

A D V E RT I S E M E N T
Whilst the Government is satisfied that
these measures have been extremely

The new register was published on
1st December. All those who have not

WE’RE

STILL
RECOVERING

DEBTS
Contact Graham Keys
or John Forsythe at

Diamond Heron

028 9024 3726

The Order also clears the way for a phased
withdrawal of the Department of Agriculture
and Rural Development from teaching at
the School of Agriculture and Food Science
near Belfast and for the creation, by
Queen’s University, of a new School of
Agriculture, Food and Land Use. The first
intake of students at the new school will be
from September 2005.

A D V E RT I S E M E N T

We offer
a confidential
and friendly
valuation service
for Insurance
and probate
For a consultation please contact

DANIEL
UPRICHARD
028 90426642
028 97521109
07831 548803
jacquart@nireland.com
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will proceed like clockwork

JA N UA RY/ F E B R UA RY 2 0 0 5

JOURNAL

OF THE

LSNI

STEP
(The Society of Trust and Estate Practitioners)

INVITATION
to all STEP Members and Prospective Members.
No admission charge.

“Avoiding Negligence Claims with Wills and Trusts”
Friday 25 February 2005 at 1pm in the Council Chamber, Law Society of Northern Ireland, Belfast.
By Martyn Frost, Head of Fiduciary Standards, Barclays Bank Trust Company.

Martyn Frost has worked with Barclays Bank in the business area for over 36 years and has
been a member of STEP since early 1993 where he has been actively involved in Education,
Conferences and various Technical Committees as well as serving currently as Deputy
Chairman. He has written extensively on estates and trust issues and lectured widely both in
England and overseas. He is an editor of Wills and Trusts Law Reports and co-edits “With the
Best Will in the World. Negligence in Will Preparation” with Penelope Reid.
Martyn will present a Seminar entitled as above and will offer practical advice not just on will
drafting and execution but also offer some assistance where things go wrong. He will deal
with the consequences of cases like Ross v Caunters and White v Jones, Carr-Glynn v Fearsons
and also a Solicitor's duty to ascertain details of the extent of the estate when preparing a
will for a client (in re Good decd Re Good, Carapeto v Good).

Stewart Title can solve even the most unusual property search and title problems
Property Searches and Defects in Title
Cut out any delays with our Property Search Insurances.
Defects in Title and other issues are underwritten without delay.
Call us for a quote.

Remortgages
A Stewart policy gives you speed, flexibility and security. The Risk
Management approach is the way forward in the 21st century and
beyond. Talk to us about a no property search or title policy.

For more information call 01392 680680
or contact Kim Hart kim.hart@stewartuk.com or Mark Davies mark.davies@stewartuk.com
Stewart Title Limited, Stewart House, Pynes Hill, Exeter EX2 5AZ
Stewart Title Ltd is authorised and regulated by the Financial Services Authority.

Preceding Martyn’s talk there will be some light refreshments from 12.30pm. There will be a
short discussion/question time afterwards finishing at 2.30pm sharp.
Further details about STEP are available from: www.step.ie or John Mills (9055 3300)
or Alastair Rankin (9024 3141).
If calling from the Republic of Ireland, please prefix these numbers with “048”.
Places are strictly limited. To reserve your place, please e-mail
Pamela Brown (pamela.brown@tughans.com) or Nadeina Willis-McCooke
(nadeina.willis-mccooke@tughans.com) no later than Friday 18 February 2005.

41

42

JOURNAL

OF THE

LSNI

JA N UA RY/ F E B R UA RY 2 0 0 5

JA N UA RY/ F E B R UA RY 2 0 0 5

JOURNAL

OF THE

LSNI

43

High Court, Court of Appeal and Tribunal Decisions
A complete list of decisions is available
on the Law Society website.
IN THE MATTER OF AN
APPLICATION BY VIRGIL BATES
AND JASON BATES FOR JUDICIAL
REVIEW AND IN A MATTER OF A
DECISION OF THE DEPARTMENT OF
THE ENVIRONMENT AND HERITAGE
SERVICE DATED 5 MARCH 2004. Planning. - waste disposal licence. HELD that it is right to issue Certiorari in
this case and that the Department need
to reconsider the decision in the light of
the order of the court in a measured and
proper way
QUEEN'S BENCH DIVISION
19 OCTOBER 2004
DEENY, J
IN THE MATTER OF C1 AND S
(MINORS) AND IN THE MATTER OF
THE CHILD ABDUCTION AND
CUSTODY ACT 1985 BETWEEN JH
AND BH
Children. - Residence. - Separation of
siblings. - Jurisdiction. - Father took 2
children to live in Belfast with him while
mother remained in Dublin with 3
children. - Whether this separation was
intended to be permanent. - HELD that
a Return Order should be made
returning the 2 children to Ireland so that
their future place of residence may be
determined
HIGH COURT FAMILY DIVISION
OFFICE OF CARE AND PROTECTION
9 NOVEMBER 2004
MCLAUGHLIN, J
IN THE MATTER OF AN APPLICATION
BY D H FOR JUDICIAL REVIEW
Application for judicial review of decision
of a Mental Health Review Tribunal
directing that the applicant should
continue to be detained at Muckamore
Abbey Hospital under the Mental Health
(Northern Ireland) Order 1986. - HELD
that the decision be quashed
QUEEN'S BENCH DIVISION
19 NOVEMBER 2004
WEATHERUP, J

IN THE MATTER OF THE CHILDREN
(NI) ORDER 1995 BETWEEN
HOMEFIRST COMMUNITY HEALTH
AND SOCIAL SERVICES TRUST AND
AR AND GR
Children. - Application for a care order in
respect of a child. - Mother is a
recovering alcoholic with one child in
long term foster care and two other
children freed for adoption. - HELD that
the appropriate step is to make the Care
Order sought by the Trust, refuse to
direct the residential and therapeutic
assessments requested by the mother,
and to approve the Trust's proposed
care plan for the child
HIGH COURT FAMILY DIVISION
OFFICE OF CARE AND PROTECTION
5 JULY 2004
MCLAUGHLIN, J
IN THE MATTER OF AN APPEAL
PURSUANT TO RULE 15(5) OF THE
LEGAL AID IN CRIMINAL
PROCEEDINGS (COSTS) RULES
(NORTHERN IRELAND) 1992
AGAINST A DECISION OF THE
TAXING MASTER BETWEEN G R
INGRAM PRACTISING AS G R
INGRAM AND COMPANY
SOLICITORS AND THE LORD
CHANCELLOR
Appeal from Taxing Master's decision. legal aid in criminal proceedings. whether Master had allowed the
appellant a sufficient percentage uplift in
his basic costs to adequately reflect the
principle of fair remuneration. - HELD
that the appeal has succeeded and the
uplift should be raised from 100% to
165%
QUEEN'S BENCH DIVISION
29 OCTOBER 2004
WEIR, J
IN THE MATTER OF AN
APPLICATION BY J FOR JUDICIAL
REVIEW
Mother seeks judicial review of a
decision of Curran J of 17 September
2004 by which the judge granted child's
father direct unsupervised contact with

child for an initial period of 3 months. applicant seeks a declaration that the
decision is unlawful. - applicant seeks an
order of certiorari removing the decision
to the High Court and quashing the said
decision. - applicant seeks an order of
mandamus removing the said decision
into the High Court and directing the
Family Care Centre to review or rehear
the case
QUEEN'S BENCH DIVISION
17 NOVEMBER 2004
GILLEN, J
IN THE MATTER OF AN
APPLICATION BY TERESA KELLY
FOR JUDICIAL REVIEW
Application for judicial review of decision
of the PSNI not to appoint an external
police force to conduct a fresh
investigation into the 1974 murder of her
husband. - Applicant seeks an order of
mandamus compelling PSNI to invite an
independent external police force to
investigate the murder. - HELD that the
application be dismissed
QUEEN'S BENCH DIVISION
19 NOVEMBER 2004
KERR, LCJ
MCCONWAY, ANNA V NORTHERN
IRELAND PRISON SERVICE AND
CHIEF CONSTABLE
Appeal from the dismissal by Kerr, J of
an application for judicial review against
the Northern Ireland Prison Service for
failure to provide applicant security
clearance for the purpose of counselling
services to prison officers. - additional
judicial review application against Chief
Constable regarding his decision to hold
information about applicant and forward
it to Prison Service and to deny
applicant access to that information. HELD that applicant succeeds in her
judicial review against NIPS and that
Special Branch should update their file
on the applicant
COURT OF APPEAL
13 DECEMBER 2004
NICHOLSON, LJ

MELBOURNE MORTGAGES LIMITED
AND CAVENHAM FINANCIAL
SERVICES LIMITED V TURTLE AND
OTHERS PRACTISING AS CARSON
AND MCDOWELL SOLICITORS
Duties owed by a firm of solicitors to a
business client. - whether defendants
were negligent and in breach of their
contract for services in failing to draw to
the attention of the plaintiffs a flaw in
their documentation which would render
it unenforceable, or at least to have
drawn that to their attention after the
Court of Appeal in England had
elucidated this error in loan agreements.
HELD that it was asking too much of the
solicitors to have voluntarily carried out
their own check and detected this flaw,
and failure to do so did not amount to
negligence or breach of contract. HELD that the publication of the decision
in the Court of Appeal in England and
Wales, in the case of Wilson V First
County Trust Limited, rendered the
defendants liable in tort and contract
QUEEN'S BENCH DIVISION
30 NOVEMBER 2004
DEENY, J
MULLAN, DON V EDWARDS, RUTH
DUDLEY AND DAILY MAIL /
ASSOCIATED NEWSPAPERS
LIMITED
Defamation. - limitation. - failure of
plaintiff through his solicitors to identify
the second defendant correctly through
his writ. - HELD that the limitation
defence stands and the application be
dismissed
QUEEN'S BENCH DIVISION
30 SEPTEMBER 2004
DEENY, J

IN THE MATTER OF AN
APPLICATION BY GERALD
OLUKUNLE OBIDIPE FOR JUDICIAL
REVIEW AND IN THE MATTER OF A
DECISION BY THE IMMIGRATION
OFFICER
Judicial review. - immigration. - whether
applicant illegal entrant. - whether
applicant entered UK by deception. whether decision justified on evidence. Application dismissed
QUEEN'S BENCH DIVISION
24 NOVEMBER 2004
GIRVAN, J
R V BELL, COLIN MARTIN
Murder. - sentencing. - defendant
pleaded guilty to murder and sentenced
to life imprisonment. - minimum tariff to
be set in accordance with Art. 5 of the
Life Sentences (Northern Ireland) Order
2001. - Tariff set at nine years
CROWN COURT
23 NOVEMBER 2004
WEIR, J
R V MCAULEY, PATRICK DAVID
Defendant found guilty of possession of
a Class B drug with intent to supply. defendant sentenced to nine years and
three years imprisonment to run
concurrently
CROWN COURT
19 NOVEMBER 2004
WEIR, J
R V RYAN, DAVID MALCOLM
Murder. - defendant pleaded guilty and
was sentenced to life imprisonment. fixing of a tariff under Art.5 of the Life
Sentences (NI) Order 2001. - HELD that
the tariff should be 12 years
CROWN COURT
22 OCTOBER 2004
MCLAUGHLIN, J

R V SCOTT, STEPHEN PETER;
DECISION ON TARIFF
Murder. - sentencing. - tariff to be set
under Art.11 of the Life Sentences (NI)
Order 2001. - HELD that the appropriate
minimum period to be served is 19 years
CROWN COURT
15 NOVEMBER 2004
KERR, LCJ
R V STEWART, GERARD PATRICK;
DECISION ON TARIFF
Murder. -attempted murder. imprisonment for life. - tariff to be set
under Art 11 Life Sentences (NI) Order
2001. - Minimum term to be served set
at 17 years for murder and 12 and a half
for attempted murder
CROWN COURT
2 FEBRUARY 2004
KERR, LCJ
WK (A CHILD)
Application for judicial review brought by
a minor acting by the Official Solicitor as
his next friend. - whether treatment of
applicant during application for a Secure
Accommodation Order breached his
right to a fair hearing and a fair trial by
virtue of his absence. - HELD that there
has been no breach of the applicant's
rights under Art. 5 or 6 of ECHR and
that the application be dismissed
QUEEN'S BENCH DIVISION
27 OCTOBER 2004
MCLAUGHLIN, J
All decisions are available in full text and
free of charge from the Libero database
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Lexcel: a guide for local authority and other public sector
legal departments.
Law Society. 2004.
Lexcel: a practical guide to minimising risk.
Law Society. 2004.

Recommended Reading -

FREEDOM OF INFORMATION ACT 2000

ARTICLES
Companies not ready for public information law change
(Lawyers have warned that companies are unprepared to
implement provisions of the Act which require information to be
provided within 20 days of the request)
Sherwood: 2004 Financial Times 15 November 1,3
Free information, business threat?
(outlines the provisions of the Freedom of Information Act
2000, in force on 1 January 2005)
Turle: 2004 NLJ 154 (7141) 1258-1259 *
A qualified privilege
(discusses the scope of the Act)
Mathieson: 2004 Legal Week 6 (26) 18

Free for all – Part 1
(discusses the impact of the Act on public bodies and private
businesses)
Turle: 2004 SJ 148 (42) 1262, 1264
Free for all – Part 2
Turle: 2004 SJ 148 (43) 1305-1306
Freedom of information – Part 1
Basu: 2004 NLJ 154 (7150) 1624-1625 *
* Due to the implementation of the Copyright Directive, this
article must be ordered directly from the publisher
BOOKS
Blackstone’s guide to the Freedom of Information Act 2000.
2nd edition.
Oxford University Press.
(due to published early 2005)

LEXIS-NEXIS in the Law Society Library

LIBERO TRAINING

Have you tried all the usual sources for caselaw and still cannot find that
case? Or perhaps you are looking for European legislation? Then look no
further than LEXIS-NEXIS.

The Library is now offering training on the
Libero database. The training session lasts
approximately 1 hour and can be done in
your office or at the Law Society library.

This on-line database has access to full text of several thousand Northern
Ireland judgments as well as full text to caselaw for England, Ireland,
Scotland, the EU and the US. As part of the subscription the Law Society
library and information service can also access newspapers, UK legal
journals, UK legislation, EU legislation and biographies.
All the library staff have been formally trained and are more than happy to
carry out the searches on your behalf. A copy of a case costs £10 and a
subject search costs £3 per minute.
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New Books in the Library -

Library Update
LEGISLATION
Freedom of Information Act 2000
http://www.legislation.hmso.gov.uk/acts/acts2000/20000036.htm
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Don’t forget it is worth 1 CPD hour and
is free of charge!
Please contact Derval McFetridge
(dmcfetridge@lawsoc-ni.org) at the
Law Society library if you would like
to sign up.

Lexcel: a practical guide for sole practitioners.
Law Society. 2004.

Blackstone’s criminal practice 2005. Oxford University Press.
Whittaker: The law of limited liability partnerships. 2nd
edition. Jordans. 2004.
Orbinson: Housing, the regional development strategy and
prematurity: the commission’s approach. SLS. 2004.
Kessler: Drafting trusts and will trusts: a modern approach.
7th edition. Sweet & Maxwell. 2004.

Lexcel standard 2004. Law Society. 2004.
Lexcel: helping practices to improve profitability.
Law Society. 2004.

Clementi: Review of the regulatory framework for legal
services in England and Wales final report. December 2004.
McGhee: Snell’s equity. 31st edition. Sweet & Maxwell. 2004.

Lexcel. Assessment guide. 3rd edition.
The Law Society. 2004
Moore. Lexcel Office procedures manual. 3rd edition.
The Law Society. 2004
Wyatt: Company acquisition of own shares. 5th edition.
Jordans.
Tolley’s health and safety at work handbook 2005.
17th edition. Butterworths.

Christou: Drafting commercial agreements. 3rd edition.
Sweet & Maxwell. 2004.
Kerr and Hunter on receivers and administrators.
18th edition. Sweet & Maxwell. 2005.
Andrews: Law of guarantees. 4th edition.
Sweet & Maxwell. 2005.
Dray: Barnsley’s land options. 4th edition.
Sweet & Maxwell. 2005.

Cook: Cook on costs 2004. 2003. Butterworths.
Archbold 2005. 2005. Sweet & Maxwell.

Walters: Directors’ disqualification and bankruptcy
restrictions. 2nd edition. Sweet & Maxwell. 2005.

Smith: Setting up and managing a small practice.
2nd edition. The Law Society.

McCutcheon on inheritance tax. 4th edition.
Sweet & Maxwell. 2005.

LEXCEL PRACTICE EXCELLENCE KIT – NEW 3RD EDITION
A practical guide to implementing best practice procedures
in every area of law firm management.

A copy of the book is available for reference only in the
library. It can be purchased from:

The Lexcel Practice Excellence Kit is the official guide to the
Law Society’s Lexcel Practice Management Standards.
The kit which costs £79.95 consists of the Lexcel Office
Procedures Manual with an accompanying CD-ROM and the
Lexcel Assessment Guide. It has been completely revised to
take into account the new practice management standards
which came into force in 2004.

Marston Book Services
PO BOX 312
Abingdon
Oxon
OX14 4YH
TEL: 01235 465656 FAX: 01235 465660
E-MAIL: law.society@marston.co.uk

Law Society Library Email: info@lawsoc-ni.org
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Law
Society
Libero
Database
Contains local up to the minute data
loaded as soon as it is received
• High Court and
Court of Appeal decisions
• Industrial tribunal decisions

THE NORTHERN IRELAND DATABASE
FOR THE
NORTHERN IRELAND LAWYER

• Practice directions
• Primary and secondary legislation
………………..and much more

Searchable across a range of fields
using simple, uncluttered search
screens with intuitive navigation

COMPLETELY FREE OF CHARGE TO
MEMBERS OF THE SOCIETY

Visit the database on the private
members section of the website
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News in Brief
RIGHTS ON ARREST
The Northern Ireland Human Rights
Commission has published a review of
the law in NI on the rights of people who
have been arrested. A copy may be
obtained from www.nihrc.org.

ROAD DEATHS
148 people were killed on Northern
Ireland’s roads in 2004, according to
provisional figures released by the DoE.
This is slightly lower than the figure of
150 people who died in each of the past
two years.

MENTAL HEALTH
The Law Centre has released a major
new report on the advice and support
available for people with mental health
problems. The report is called ‘Unmet
Need’ and is available from the Law
Centre at a cost of £5.95 (to include p&p)
Tel: 90244401.

APPOINTMENT TO NILSC
The Lord Chancellor has appointed Mr
Brian Fee QC to the Northern Ireland
Legal Services Commission, following the
resignation of Professor Sean Doran.
His appointment to the Commission is
with effect from 1 December 2004 and is
for a period of 3 years.

EQUITY RELEASE SCHEMES
A factsheet entitled “Raising money from
your home” is downloadable from
www.fsa.gov.uk/pubs/public/raise_home.
pdf. It will assist older clients who want to
raise money from their own homes.
It explains:- how they can benefit from the value of
their home through an equity release
scheme
- how equity release schemes work and
the risks involved and
- where to get more help and information.

www.lawsoc-ni.org
EU CIVIL LEGAL AID
Legal aid and assistance for civil cases
(subject to meeting financial eligibility
criteria) is now available with effect from
30 November 2004 across all EU
Member States (with the exception of
Denmark). The provision of legal aid will
be on a reciprocal basis, with minimum
standards agreed under EU Directive
2002/8/EC. For further details see
‘Publications’ link at www.nilsc.org.uk

RoI SPEED LIMITS GO METRIC
New road signs have been erected on
main roads entering Northern Ireland from
the Republic of Ireland to inform drivers
that speed limits here are in miles per
hour. This is as a result of the introduction
of metric road signs in the Republic from
20th January 2005.
There are no plans to introduce the
metrication of speed limits in NI.

NIHE RENT INCREASE
The DSD has announced that Housing
Executive rents are to be increased by
3.1 per cent from April 2005. This will add
approx £1.46 to the rent of a typical
Executive three- bedroom property,
bringing the average weekly rent to
£48.66. Almost 80per cent of Executive
tenants are in receipt of Housing Benefit
and will not be affected by the increase.

COURTS INSPECTORATE
The Courts Inspectorate’s (MCSI) third
inspection focused on the delivery of
customer service in the Division of
Craigavon at Craigavon and Lisburn
courthouses, in the Division of Fermanagh
& Tyrone at Dungannon, Enniskillen,
Omagh and Strabane courthouses and
also at the RCJ is now available at
www.mcsi.gov.uk - see ‘Reports
and publications.’

ON THE MOVE
The Belfast Vehicle Licensing Office has
moved from Royston House, Queen
Street to new premises at 1 Cromac
Avenue on the new gasworks site,
Ormeau Road, Belfast. The telephone
number remains the same: 90542042

COURT SERVICE NOTICE
FREE ONSITE TRAINING AVAILABLE
FOR ALL FIRMS
WHICH CAN COUNT TOWARDS
CPD ACCREDIATION

LODGEMENTS IN COURT
An amendment to the County Court Rules in May 2004 has meant that court staff are no longer aware if a lodgement has been made
in the civil courts. All legal representatives are requested to ensure that they inform the court if there is a lodgement in a case when a
Judgement is made and to ensure accuracy, hand in a copy of the Notice of Lodgement. When lodging a Form 98 ‘Notice of
acceptance of sum lodged into court’ with the court office, a copy of Form 97 ‘Notice of payment into court’ should be included for
ease of payment of the lodgement amount.
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Missing Wills
Re: Brigid Christina Richardson
(deceased)
Late of: 8 Iris Street, Belfast, BT12 7AR
Date of death: 7th July 2004
Would any persons having knowledge of
the whereabouts of a Will of the above
named deceased, or any persons having
obtained any such Will from C M
McAllister, retired Solicitor, of 36 Victoria
Square, Belfast, please contact:
McIvor Farrell Solicitors
129 Springfield Road, Belfast BT12 7AE
Tel:
028 9032 4564
Fax: 028 9023 0721
Email: office@mcivorfarrell.co.uk

Re: Cavan Weir (deceased)
Formerly of: 22 Woodford Avenue,
Glengormley and 58 Knockdarragh
Park, Lisburn
Late of: 25 Fortwilliam Crescent, Belfast
Date of death: 3rd November 2004
Would anyone holding a Will of the
above named deceased or having any
knowledge of the whereabouts of any
Will please contact:
Elliott Duffy Garrett Solicitors
Royston House, 34 Upper Queen Street
Belfast BT1 6FD
Tel:
028 9024 5034
Ref: ZG/W177/1

Re: Armour William James
McFarlane (deceased)
Late of: 215 Lower Braniel Rd, Belfast
Date of death: 4th December 2004
Would anyone holding a Will of the
above named deceased or having any
knowledge of the whereabouts of any
Will please contact:
T D Gibson & Company
Carleton, Atkinson & Sloan Solicitors
107 Church Street, Portadown
County Armagh BT62 3DD
Tel:
028 3833 2176
Fax: 028 3833 0834
Email: tdg@caslaw.freeserve.co.uk

JA N UA RY/ F E B R UA RY 2 0 0 5

JA N UA RY/ F E B R UA RY 2 0 0 5

Re: Mary Frances McCracken
(deceased)
Formerly of: 39 Quoile Park,
Downpatrick, County Down
Late of: Lecale Lodge Nursing Home,
Downpatrick, County Down
Would anyone having knowledge of the
whereabouts of any Will of the above
named deceased please contact:
N Kirkpatrick
J Murland & Co
Solicitors
Tel: 028 4461 9980
Estate of: Moya Pritchard
Late of: 21 Dorchester Park, Belfast,
BT9 6RH
Would any person having knowledge of
the whereabouts of the will of the above
named who died on 6 January 2005
please contact:
Mr Alastair J Rankin
Cleaver Fulton Rankin
Solicitors
50 Bedford Street
Belfast
BT2 7FW
Tel:
028 9024 3141
Fax: 028 9024 9096.
Reference: AJR/21203/1

Re: Margaret Maureen Bradeley
(deceased)
Late of: 34 Hesketh Park, Belfast
Date of Death: 3rd September 2004
Would any person having knowledge of
the whereabouts of a Will of the above
named deceased, please contact:
Reavey & Company
Solicitors
625-627 Shore Road
Whiteabbey
County Antrim
BT37 0ST
Tel: 028 9085 3361
Fax: 028 9036 5031
Ref: MK/B1069001

Missing Title
Deeds
Folio: DN 3198 AND DN 21273
Registered Owner: Frank Watson
Take notice that any person having
custody of or information as to the
whereabouts of the Land Certificates
relating to the above mentioned
Folios should forthwith produce
said Certificates or communicate
such information to the
undermentioned Solicitor.
And further take notice that unless the
said Land Certificates are so produced
or adequate information as to their
whereabouts is so communicated within
three weeks of publication of this notice,
duplicate Land Certificates may be
applied for.
John F Gibbons & Co
Solicitors
40 Church Lane
Belfast BT1 4FR

Folio: DN 30579
Registered Owner: Patrick
Hawthorne & Belinda Hawthorne
Lands of: 69 Kilmore Road,
Crossgar, Downpatrick,
County Down
Take notice that any person having
custody of or information as to the
whereabouts of the Land Certificate
relating to the above mentioned Folio
should forthwith produce said Certificate
or communicate such information to the
undermentioned Solicitors.
And further take notice that unless the
said Land Certificate is so produced or
adequate information as to its
whereabouts is so communicated within
three weeks of publication of this notice,
a duplicate Land Certificate may be
applied for.
Agnew Andress Higgins
Solicitors
92 High Street
Belfast BT1 2BG

Folio: AN 8013
County: Antrim
Registered Owner: Henry Gannon
and Maureen Gannon
Lands at: 4 Fineview, Doagh Road,
Newtownabbey
Take notice that any person having
custody of or information as to the
whereabouts of the Land Certificate
relating to the above mentioned Folio
should forthwith produce said Certificate
or communicate such information to the
undermentioned Solicitors.
And further take notice that unless the
said Land Certificate is so produced or
adequate information as to its
whereabouts is so communicated within
three weeks of publication of this notice,
a duplicate Land Certificate may be
applied for.
Thompsons McClure
Solicitors
171 Victoria Street
Belfast BT1 4HS

Folio: TY 15487
County: Tyrone
Registered Owner: Ronald Millar &
Audrey Millar
Registered Owner of a Charge:
Abbey National plc
Address of Premises: 1 Timurty Road,
Omagh, County Tyrone, BT79 7TZ
Take notice that any person having
custody of or information as to the
whereabouts of the Land Certificate
relating to the above mentioned Folio
should forthwith produce said Certificate
or communicate such information to the
undermentioned Solicitors.
And further take notice that unless the
said Land Certificate is so produced or
adequate information as to its
whereabouts is so communicated within
three weeks of publication of this notice,
a duplicate Land Certificate may be
applied for.
Fitzsimons Kinney Mallon
Solicitors
6-7 John Mitchel Place
Newry
County Down BT34 2BP
Tel: 028 3026 2269
Fax: 028 3026 5660

Premises: 107 Beechfield Street,
Belfast, BT5 4ER
Registered Owner: William Bruton
Any person having knowledge of the
whereabouts or security of the title
deeds for the above premises is asked
to contact the undersigned acting on
behalf of the Registered Owner acting on
William Bruton:
Teresa Adams
Norman Shannon & Co
Solicitors
3-5 Union Street
Belfast BT1 2JF
Tel:
028 9023 1179

Folio: LY 72438
County: Londonderry
Registered Owners: Frank Dillon
and Mary Dillon
Lands at: 7 Glenroe Walk, Limavady
Take notice that any person having
custody of or information as to the
whereabouts of the Land Certificate
relating to the above mentioned Folio
should forthwith produce said Certificate
or communicate such information to the
undermentioned Solicitors.
And further take notice that unless the
said Land Certificate is so produced or
adequate information as to its
whereabouts is so communicated within
three weeks of publication of this notice,
a duplicate Land Certificate may be
applied for.
W B Thompson & Company
Solicitors
36 Catherine Street,
Limavady
County Londonderry BT49 9DB
Tel:
028 7772 2400

Solicitors
Required
Donnelly & Kinder Solicitors require
a solicitor for their expanding residential
conveyancing department. At least two
year’s post-qualification experience
preferred. Salary commensurate with
experience. Applications with CV to:
Ann Kinder
Donnelly & Kinder
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Solicitors
11 Victoria Street
BELFAST BT1 3GA
Or by email to:
akinder@donnellykinder.com

Rafferty & Boyle require a Solicitor
for mixed practice in Coleraine.
Good opportunity for someone with
relevant experience (particularly 2-3
year’s PQE in conveyancing).
Please apply in confidence with CV to:
Rafferty & Boyle
Solicitors
3 Castlerock Road
Coleraine
BT51 3HP
By 25 February 2005

Solicitor Seeking
Employment
Experienced Corporate and Banking
Solicitor with both London and European
experience available to work on
reasonably short notice, preferably in the
Belfast area. Please contact
PO Box 139
c/o Citigate Northern Ireland Public
Affairs Ltd
128a High Street
Holywood
County Down BT18 9HW

Practice for Sale
Due to reorganisation a well known
practice in the Newtownabbey area
wishes to sell a branch office.
The practice is realistically priced and
presents a business opportunity for
anyone considering setting up their own
practice. Further details available from:
Box Number 137
c/o Citigate Northern Ireland Public
Affairs Ltd
128a High Street
Holywood
County Down BT18 9HW
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CPD Notice
Any solicitor who has not yet
completed and returned the yellow
CPD card for the year 2004 should
do so immediately. Cards should be
sent to Kevin Delaney at Law
Society House.
Failure to return a card may amount
to professional misconduct and may
be referred to the appropriate
Committee of the Society for
consideration as such.
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BCCS

To advertise
in the Writ…

Irelands leading supplier of Digital Dictation
Solutions with over 150 clients in the legal sector

If you wish to advertise
in the Writ please
contact Karen Irwin
for rates, specification
and copy deadlines at:

Citigate NI Public Affairs Ltd
128a High Street
Holywood
BT18 9HW

Tel:
028 9042 8899
Fax: 028 9042 8877
Email: karen.irwin@citigateni.co.uk

Writ

the

COPY DEADLINE
FOR MARCH EDITION
FRIDAY 18TH
FEBRUARY 2005
Editor: John Bailie.
Published by the
Law Society of
Northern Ireland,
98 Victoria Street,
Belfast, BT1 3GN
The views expressed are not
necessarily those of the Law
Society of Northern Ireland.

A D V E RT I S E M E N T

No more dictating tapes
Ability to download dictations
remotely

Choose the right
solution…
…not just software

Inexpensive solution to
improving work procedures
Used by top legal firms
throughout the UK
We have an innovative range of
solutions to meet your individual
needs:
■
■
■
■
■
■
■
■
■

Accounting
Case and Document
Management
Time Recording and Billing
Management Information
Reporting
Database
Marketing
E-commerce
Remote Working

And watch your firm
enjoy the benefits
To find out how your firm can benefit from our
solutions please contact our team in Belfast.
TFB plc, Floral Buildings
2–14 East Bridge Street, Belfast, BT1 3MQ
Tel. 028 9092 3851
or e-mail enquiries@tfbplc.co.uk
www.tfbplc.co.uk

Increased profitability
Additional services
IT security consultancy
Provision of all legal software
and hardware requirements
Excellent reference sites
provided

For more information
or a demonstration please contact:

Regis Calard
Telephone: 02890 466460

CPDONLINE.TV provides a method by which, audio/visual lectures and training
courses can be accessed from the internet. This is made possible by the latest
streaming technology. This technology has been used for some time in the USA,
and has recently been introduced to Northern Ireland in such fields as: Medical
Training, Security, Computer Training, University Training

AVAILABILITY
Training courses are available 365 days of the year, allowing for greater flexibility
Lectures can be accessed at any broadband point
Multiple login allows for group presentation
Training can be split into one hour modules and can be selected for its relevance

AFFORDABILITY
Overall cost is considerably reduced, £375.00 per fee earner for 15 hours of lectures
Out of office/travel time is eliminated
Management has greater control of time management for fee earners and staff

RELEVANCE
It is important for CPDONLINE.TV to provide a quality medium to deliver training to participants in an easy to use format
We wish to ensure the content is of a high quality and up to date
It is our goal to provide relevant lectures from speakers who are experts in their respective fields

The hardware and software
specifications required to fully
access the site are as follows:
PC 600 mega hertz
minimum
Windows Explorer 5.5
Windows media player 6.4
or higher
Broad band connection
for Audio/Visual
56 K Modem connection
for Audio
Users may test their systems
by running the demo on:

www.cpdonline.tv

For further information contact: Gary Millar at Pinetree Lodge, 40 Tullyhubbert Road, Ballygowan, Newtownards BT23 6LZ
Mobile: 07831 530178 Phone: 028 97 528427 Fax: 029 97 521256 Email: garymillar@gmassociates.freeserve.co.uk

