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Relocation Relocation

Let the market specialists
represent you.
BluePrint Appointments is a market leader in legal recruitment. Our consultants are
valued by both candidates and clients for their market knowledge, honest advice and ability
to deliver results. Our reputation has been built on the professional confidential service
offered to candidates and clients.
Matrimonial Solicitor
Our client, a South East Belfast law firm is seeking a NQ Matrimonial Solicitor. The successful applicant will
handle a busy, interesting caseload. To be considered for the role, you will have the relevant experience gained in
a recognised firm or team. You will possess strong academic qualifications, be a good communicator both orally
and in writing and be able to demonstrate initiative and pro-activity. Ref: JO292930

Litigation Solicitor
An established Belfast practice has a vacancy for an experienced General Litigator.
Candidates must be ambitious and proactive, with good client care skills and capable of working
alone and as part of the team. Excellent working environment available, spacious and
newly refurbished. Ref: JO292863

General Practice Solicitor
A well known and established General Practice based in Co. Down is seeking a
Solicitor to join their team. You will be a 1.5 years+ PQE with experience in
conveyancing, litigation and family matters. You will have excellent
communication skills and be highly organised. Ref: JO293068

Construction Solicitor
Our client, one of Northern Irelands’ leading law firms, is actively
looking to recruit a Construction Solicitor to join their busy and
successful team. The successful candidate will be able to
demonstrate good quality construction experience and also
have experience of drafting building contracts, appointments
and warranties. This is a fast paced company with plenty
of opportunity for career progression. Ref: JO29659

Insolvency Solicitor
Due to expansion, our client based in Belfast city centre
is seeking an Insolvency Solicitor. The successful
candidate will have relative experience in a leading
professional organisation, have excellent communication
skills and be highly organised. Ref: JO292866

For more details on these and other interesting opportunities
contact Fionnuala or Katherine on 028 9032 3333 or
e-mail legal@blueprintappointments.com
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Relocation Relocation
After some 23 years in Victoria Street,

incur major capital expenditure and the

the anticipated needs of the Society and

the Society is leaving Law Society House

standard of internal fit was well below that

enhancing the capital value of the Society’s

to allow for its demolition in preparation

required to maintain adequate rental income.

interest in the building on the one hand

for the construction of a new building.

It was clear on advice that there was no “do

and ensuring that this is done in a way

nothing” option. The structure of the building

which is equitable to the present and future

meant that it was not possible to optimise

generations of solicitors. The new Law

the site by adding additional storeys without

Society House will be both bigger and better.

construction of an entirely new building.

It will comprise five storeys, plus basement

Coming from?
On 5 September 1983, the then Lord

car parking. It will be built to the Society’s

Chief Justice, Lord Lowry, presided over
the formal opening of Law Society House.

Throughout the period since 1983, the

specification. The Society will retain for its

Those admitted before that time will have

size of the profession has expanded

own purposes the top two storeys of the

fading memories of the well-crafted but

considerably. In 1983 there were around

building, together with the freehold interest

somewhat cramped and impractical quarters

350 firms (generally smaller on average

and control of the common parts, with the

within the Royal Courts of Justice which

than now). Today there are around

remainder of the building being transferred

had been the home of the Law Society

five hundred firms. The governance,

to the developer by way of long-lease.

It had become
apparent that a more
fundamental re-think of
accommodation to meet
the Society’s present
and future requirements
was needed.
The old Law Society House, Victoria Street, Belfast

since the 1930s. The same veterans will

regulatory and service demands of

The plans and some computer-generated

remember the debate and campaign by

the Society are increasing continually.

images of the new building will remain

which Law Society House was purchased

In 1983 the Society had a total of 13

available for inspection on request at the

and converted from a motoring car showroom

professional and administrative staff,

Society’s temporary premises (see below).

into functional office accommodation. Since

now some 23 staff work in support of

Anyone who can find time to look at these

that time Law Society House has served

the Society’s Council and Committees.

will recognise immediately what an exciting
and timely development this is for the Law

the purposes of the members reasonably
well, notwithstanding the need for some

Having weighed up the options with care

Society which will maintain the profile and

unplanned re-furbishment brought about by

and in consultation with the profession

interests of the profession at a premier

several adjacent explosions in the 1980s.

about what was proposed, the Council

location within what is now commonly

concluded that the best way forward was

known as the “legal quarter” of the city.

Despite this over the past two-three years it

for the present building to be demolished

had become apparent to the Council that a

and replaced with a larger, purpose-built

more fundamental re-think of accommodation

and modern building which would meet the

to meet the Society’s present and future

needs of the profession going forward.

Going to?
The Society is decanting over Easter
to temporary premises in 40 Linenhall

requirements was needed. Apart from the
fact that the building had become, in the

The arrangement now entered into with the

Street to permit the demolition and

jargon, “tired”, it was obvious that simply

preferred developer (Turkingtons), strikes

rebuilding to get underway. All staff and

to maintain the fabric of the building would

a considered balance - between meeting

services will be housed on one floor and
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all contact details remain unchanged.
The library will continue to operate its
full range of services, with increased
emphasis on electronic delivery of legal
information to the profession. The library
has expanded its range of electronic legal
databases to facilitate this. It is, however,
acknowledged that users may still wish to
visit the library in person. The temporary
library is significantly smaller than the
one previously available in Law Society
House but every effort will be made to
accommodate those coming to the library.

Coming Back?
Current projections indicate that this
will be completed over a 90 week
period, allowing us to move back to
Victoria Street in Spring 2009.
Our aim is to ensure the delivery of
impressive, high-quality premises and
facilities which match the present and future
needs and aspirations of the profession.
The Society will occupy the fourth and
fifth floors of the new building, with the
library and public areas being housed on
the fourth floor and the secretarial and
administrative departments on the fifth floor.
There will be an increased range of
facilities available to members, including:
• A cafeteria-style eaterie
• Fully equipped modern
lecture/seminar room
• Several meeting rooms which can
be hired for consultations
• A state-of-the-art library
with IT training suite
There are exciting times and big changes
ahead. The project is a demanding one
but it is being taken forward in order to
serve the best interests of the members.
Some disruption and inconvenience is
inevitable during the transitional period but
we hope it will all be worth it in the end.

Artist’s impressions of the new Law Society House, Victoria Street, Belfast
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News in Brief
GROWTH OF BUY-TO-LET

REPLACEMENT PRISON

SIMPLE AND SPEEDY CROSS
BORDER DEBT RECOVERY

Figures published by the Council of Mortgage

The Prisons’ Minister, Paul Goggins, has

Lenders show that in 2006 the buy-to-

announced that he expects to make a

The EU has introduced new procedures to

let market accounted for 11.1% of gross

decision before the end of this year on the

simplify, speed up and cut costs in cross-

mortgage lending – up from 9% in the previous

location of the second adult male prison for

border debt recovery litigation. Regulation

year. In the UK a total of 330,000 buy-to-let

Northern Ireland.

1896/2006 of 12 December 2006 creating

mortgages were taken out in 2006, worth

a European Order for Payment Procedure

£38.4 billion – an increase of 48% by volume,

To help inform his decision the Minister has

entered into force at the end of last year and

and 57% by value on the 2005 figure.

asked the Prison Service, in consultation with

national governments have up to two years to

interested parties and stakeholders such as

make it part of their domestic systems.

In relation to re-possessions, the figures reveal

the Treasury, to provide by the end of the

that the buy-to-let market experiences levels of

summer.a comprehensive Options Appraisal

The legislation seeks to provide a uniform,

arrears and re-possessions similar to the rest

which will explore potential sites, examine

rapid and efficient debt recovery mechanism

of the housing market.

resource implications and re-examine prison

for use throughout the EU. The procedure

population projections in the light of recent

is based on a system of standard forms

public protection sentencing announcements.

designed to facilitate efficient administration of
the payment order system and, essentially, to

CUSTODY VISITORS
Twenty three new Custody Visitors have
been appointed to monitor the treatment of
people held in custody. Custody Visitors carry
out at least two visits each month, often at
unsociable times. They work in teams and

As part of its Strategic Development
been looking at possible locations for the

Set up as a written procedure, legal

replacement prison, including the existing

representation is not mandatory. Costs are

site at Magilligan.

to be determined by national law but the
legislation states that these shall not exceed

undertake visits in pairs.
Whilst conducting visits, Custody Visitors

the “court fees of ordinary civil proceedings” in
NOTARY PUBLIC APPOINTED

seek the permission of the detainee to speak

John Andrew Nelson of Nelson-Singleton,

with them to find out how they have been

Solicitors of 21 Gallows Street, Dromore,

treated and if they have received their rights

County Down has been appointed a Notary

and entitlements. They report to the Policing

Public by the Lord Chief Justice with effect

Board on their findings and observations

from 5 March 2007.

which the Board will then consider and, where
appropriate, raise with the PSNI.

enable automatic data processing.

Programme the Prison Service has already

the Member State of issue. The EU proposal
neither replaces nor harmonises the existing
mechanisms under national law but rather
sets up a uniform procedure throughout the
EU for cross-border cases.

INTEGRATED TRAINING FACILITY
A full list of Notaries Public with contact
details can be accessed on the Society’s
website – www.lawsoc-ni.org

SAFETY CAMERA SCHEME

The Secretary of State has announced plans
for a new purpose-built training college to
cater for the Northern Ireland Prison Service,
the Police Service of Northern Ireland and the

Figures released by the PSNI Central Statistics
Unit have revealed that there has been a 41%
reduction in the number of collisions where
people were killed or seriously injured on roads
with mobile or fixed safety cameras in Northern
Ireland since the introduction of the Safety

SDLT TECHNICAL NEWS
The latest edition of SDLT Technical News

The announcement means that, subject to

(Issue 4) has recently been added to the

Treasury approval of a combined business

HMRC website. It can be downloaded from

case, the training college for the Prison

www.hmrc.gov.uk/so/technewsletter4.htm

Service will move from Millisle, that for the

Camera Scheme 3½ years ago.
The analysis, which has been carried out over
a six year period, also shows that the number
of serious injury or fatal collisions at the four
fixed camera sites has dropped by 74%. The
Northern Ireland Safety Camera Scheme was
launched in July 2003 and now comprises
four fixed camera sites, one average speed
enforcement system (SPECS) along one
route, 31 mobile camera sites and 33 mobile
camera routes.

Northern Ireland Fire and Rescue Service.

Police Service from Garnerville and the Fire
This issue contains details of the SDLT

Service’s from Boucher Crescent, Belfast, to

measures included in the Pre-Budget

a new state of the art college at Desertcreat,

Report on 6 December 2006 and of the

near Cookstown.

circumstances under which HMRC can make
a ’discovery’ assessment. It also contains
guidance on how to use the SDLT Lease
Calculator and the SDLT Online Service for
renewals of lease transactions.

Journal of the LSNI
March 2007

07

New PACE legislation and Codes of Practice in force
The NIO Policing Division has issued Policing

The practical arrangements for implementing

introduction of a warrant allowing entry to

Division Circular 1/2007 to advise on recent

ss. 4 and 6 have not yet been finalised with

more than one set of premises, a “specific-

amendments to the Police & Criminal Evidence

the health service. A protocol for these

premises warrant”.

(NI) Order 1989 and the publication of revised

arrangements will be issued in due course.

provision for a search warrant to authorise

PACE Codes of Practice which came into
operation after midnight on 28 February 2007.

multiple entries to a single set of premises
Correction to PACE Code C Annex K

or to more than one single set of premises.

Paragraph 1(a) of Code C Annex K states that

provide police officers exercising powers

The changes to the 1989 Order are the

an x-ray or ultrasound scan can be carried

to search premises with the capacity to

outcome of a review of PACE in Northern

out under a. 56A of PACE if authorised by an

authorise police civilians to accompany

Ireland announced by the Government in

officer of inspector rank or above. This should

and actively assist them in carrying out

February 2004 aimed at bringing police

read superintendent rank or above.

such searches.

powers in Northern Ireland more into line
with those already available to police officers

Annex A hereto outlines the main changes to

in England & Wales. The Police & Criminal

PACE NI brought about by the 2007 Order.

general power of arrest for all offences

Evidence (Amendment)(NI) Order 2007

Annex B provides guidance on a number of

subject to a necessity test.

(No.288)(N.I.2) received Privy Council approval

the key changes.

abolition of concept of “arrestable” and

on 7 February 2007 and contains a range of

Arrest and detention

“serious arrestable offence”.

new provisions and amendments to existing

Hard copies of the Codes of Practice have

provisions in the 1989 Order.

been distributed to all police stations and
should be readily available for consultation

clarification of citizen’s arrest.
Detention

In the main, the 2007 Order replicates changes

by police, detained persons and their

telephone reviews of the continuing need

to PACE in England & Wales brought about by

representatives and members of the public.

for detention without charge.

the Serious Organised Crime and Police Act

use of video-conferencing facilities for

2005. All Articles within the 2007 Order (with

Electronic copies of the 2007 Order and

custody functions at non-designated police

the exception of arts. 18 and 25(2)) came into

revised PACE Codes of Practice are available

stations and reviews of detention.

operation on 1 March 2007 to coincide with

in the publications section of the NIO website

removal of requirement to report back to a

the publication of revised Codes of Practice.

at www.nio.gov.uk. Alternatively to order a

police station within 28 days of release on

hard copy contact:

police bail.

The revised PACE codes include two new
codes, one covering the visual recording with

TSO Ireland, 16 Arthur Street,

sound of interviews with suspects (Code F)

Belfast, BT1 4GD

extension of powers to take fingerprints

and the other the statutory power of arrest

Tel: 028 9023 8451 Fax: 028 9023 5401

without consent.

by police officers (Code G). The existing

Email: enquiries@tsoireland.com

power to disregard and retake incomplete

codes (A-E) have also been extensively

Order online: www.tsoshop.co.uk

or unsatisfactory fingerprints obtained

updated to reflect and regulate the statutory

Questioning and treatment

previously.

provisions introduced by the 2007 Order and

lowering of authorisation for taking of

the commencement of a. 36 of the Criminal

ANNEX A

intimate and non-intimate samples.

Evidence (NI) Order 1999 (Inferences from

Summary of amendments to PACE:
Police & Criminal Evidence (Amendment)
(NI) Order 2007

lowering of authorisation to delay the right

silence not permissible where no prior access
to legal advice), s. 42 of the Police (NI) Act
2003 (Intimate samples) and ss. 4&6 of the
Drugs Act 2005 (Drug searches and X-Ray/
Ultrasound scans).

and delay in entitlement to legal advice.
new powers to take the fingerprints of a

Stop & search

person to ascertain identity.

New power to stop and search a person or

power for fingerprints to be taken

vehicle and seize prohibited fireworks.

without consent following issue of a

Note: ss. 4&6 of the Drugs Act 2005 (Drug
searches and X-Ray/Ultrasound scans) do

to have someone informed when arrested

caution by police.
Entry, search and seizure

new provision to facilitate the taking of

not commence until 1 April 2007 - therefore

introduction of an “all premises warrant”

fingerprints electronically.

the guidance contained in Code C Annex

authorising access to search any premises

new provision allowing the taking of

K relating to the taking of x-ray/ultrasound

occupied or controlled by or accessible by

footwear impressions.

scans is not to be applied until this date.

a specified person.

extending the scope for speculative

08
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TABLE 1

searches of fingerprints and other samples.

PACE article
Required

PACE ‘Trigger Power’

Authorisation

new provision allowing the photographing
of a person elsewhere than at a police

A. 4(4)

Road checks

Superintendent

station with or without consent.

A. 10(1)(a)

Search warrant

Lay Magistrate

changing the definition of an arrested

A. 19(1)(b)

Entry for the purpose of arrest

n/a

juvenile under PACE from a person under

A. 20(1)

Entry and search after arrest

Inspector*

the age of 17 years to a person under the

A. 34(2)(b)

Search premises for evidence after arrest

n/a

age of 18 years (to be commenced at a

A. 43(1)(b)

Apply for extended detention (to 36hrs)

Superintendent

A. 44(4)(b)

Warrants for further detention (up to 72hrs)

Magistrate

A. 45

Extension of warrants for further detention (up to 96hrs)

Magistrate

A. 57(2)(a);

Delay right to have someone informed of arrest

Inspector

Delay access to legal advice

Superintendent

later date).
Codes of Practice
new Code of Practice on visual recording

A. 57(5)(a)
A. 57(5A)(a)

of police interviews with sound (no

A. 59(6)(a);

statutory requirement).

A. 59(8)(a)

new Code of Practice on arrest.

A. 59(8A)(a)
* unless a. 20(5)(b) of PACE applies

ANNEX B

-

This Annex provides supplementary guidance
on a number of key amendments to the

-

obtain the name and/ or address of

whether the necessary objectives can be

the person and be satisfied with the

met by other, less intrusive means, such

information provided.

as summons, fixed penalty notice, penalty

prevent the person in question:

notice for disorder; or by using street bail
following arrest rather than taking the person

Police & Criminal Evidence (NI) Order 1989
(i)

(PACE) by the Police & Criminal Evidence
(Amendment) (NI) Order 2007.

(ii)

causing physical injury to himself or

to the police station. Recording requirements

any other person

are set out in section 4 of Code G.

suffering physical injury

(iii) causing loss or damage to property

Power of Arrest

(iv) committing an offence against public

Arts. 26 and 27 of PACE are replaced by

decency, or

a new a. 26 and a. 26A – as amended by

(v) causing an unlawful obstruction of

a. 15 of the PACE (Amendment) (NI) Order

the highway

2007 Order.

“Trigger Powers”
Arrest ‘triggers off’ a set of other powers
available to the officer in order to investigate
the offence. These powers were previously
reserved for arrestable and serious
arrestable offences.

The effect of the changes is to replace

-

from the person in question.

However, the amendment to PACE in the

allow the prompt and effective

2007 Order provides that the threshold for

investigation of the offence or of the

exercise of these powers is now indictable

-

conduct of the person in question.

offences (i.e. offences triable on indictment or

-

to prevent any prosecution for the

triable either way). List of powers and levels

a person’s involvement or suspected

offence from being hindered by the

of authority are highlighted in the TABLE 1.

involvement or attempted involvement

disappearance of the person in question.

the concept of seriousness with a test
of necessity. From 1 March 2007, all

-

offences carry the power of arrest. A
lawful arrest requires two elements:
-

protect a child or other vulnerable person

in the commission of a criminal
offence.

Summary offences do not attract these
When considering the need to arrest the

powers, save for those offences listed

AND

officer should take the following into account;

at a. 19(1) of PACE, as amended by the

-

reasonable grounds for believing that

the situation of the victim; the nature of the

2007 Order. This means that a number

then person’s arrest is necessary.

offence; the circumstances of the offender

of summary offences previously listed in

and the needs of the investigation.

a. 26(2) of PACE will not have access to
these ‘trigger powers’. NIO has given an

The necessity criteria are set out in detail
in paragraphs 2.4 to 2.9 of the newly

Arrest must never be used simply

undertaking to consider on an offence

introduced PACE Code G which deals

because it can be used. The use of the

by offence basis the need for any further

solely with the power of arrest. The criteria

power must be fully justified and officers

additions to a. 19 (1) should this be seen to

are that the arrest is necessary to:

exercising the power should consider

cause operational difficulties.
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Search Warrants

and not involved in the investigation. The

A. 11 of PACE is amended by a. 7 of the

authorisation must be provided in advance

2007 Order.

of the entry to the premises. PACE Code B
paragraph 6.3B refers.

Impressions of Footwear
A. 61A of PACE, introduced by a. 31 of the
2007 Order, brings the taking, retention and

The effect is to enable application for and
issue of a warrant:

apply to still and moving images of detainees.

If an application is sought allowing for multiple

sharing of footwear impressions in line with

entries to a single set of premises or to more

other identification evidence (fingerprints and

-

for an indictable offence

than one single set of premises, the number of

DNA samples). As with fingerprint and DNA

-

with a lifetime of 3 months, and

entries authorised may be unlimited or limited

samples the individual must be informed of the

-

which allows entry to more than one

to a maximum. It will be for the officer to

reason for taking the impression and that the

set of premises - specific-premises

satisfy the court on application.

impression may be the subject of a speculative
search and this information must be recorded

warrants; or
-

which allows entry to all premises
“occupied or controlled by” an individual

Photographs of suspects other than at a
police station

in the custody record.

and can enable the police to search

A. 64A of PACE, as amended by a. 36 of

The power to take footwear impressions

premises not specified in the original

the 2007 Order, enables a constable to

from detainees at a police station is limited to

application where further evidence

photograph suspects elsewhere than at a

cases where the person has been detained

comes to light during the course of the

police station when:

in connection with a recordable offence. The

original search - all-premises warrants.

person’s written consent should always be
-

As with existing PACE requirements,

sought prior to the taking of the impression,

constable for an offence.

but any footwear impressions, whether taken

the person has been taken into custody

with or without consent, must be taken overtly

search and provide sufficient information to

by a constable after being arrested for

with the full knowledge of the suspect.

satisfy the court that it is necessary to enter

an offence by a person other than a

applications must state the object of the

-

the person has been arrested by a

constable.

and search each premises specified in the
warrant. Endorsed warrants must also be
returned to the issuing court.

-

Stop and Search

a person is issued with a fixed penalty

A. 3 of PACE is amended by a. 3 of the 2007

notice by a constable.

Order to enable constables to stop and search
individuals suspected of possessing prohibited

A ‘specific-premises’ warrant requires the

A police officer may use reasonable force to

fireworks in contravention of the Explosive

application to list all relevant premises at the

take a photograph elsewhere than at a police

(Fireworks) (NI) Regulations 2002.

time of application.

station. Where a constable cannot satisfactorily
ascertain the individual’s name/address, or

An ‘all-premises’ warrant requires that the

believes that the details that have been given

application must specify as many premises

are false the officer has the option of arresting

that can be named, identify the person who

the individual if necessary to ascertain their

is in occupation or control of the premises

identity under the new arrest powers.

Annotated PACE Order
To facilitate criminal law practitioners, the
Society’s Library & Information Service

and state why it is necessary to search more
premises than can be specified and why it

PACE Code D, Note for Guidance 5F,

has produced a fully annotated version

is not practicable to specify all the premises

stipulates that if a suspect refuses to remove

of the 1989 Order to incorporate all

at the time of the application. In considering

religious garments covering their head and/or

legislative amendments made to the

the application the judge may authorise the

face, an officer should consider whether it

legislation to date to include the 2007

search of some or all of the premises named

would be appropriate to take the suspect

Order. Notes on Northern Ireland caselaw

in the warrant.

out of public view, where the garment can be

on PACE will also be included in this

removed in private.

version of the Order, making it a unique
resource for practitioners.

In the case of ‘all-premises’ warrants, a.
18(3A) of PACE, as inserted by a. 10 of the

Moving images

2007 Order, requires any entry and search

The definition of a photograph under a. 64A

An Order Form is downloadable from the

of premises not specified by the court on

of PACE is amended by a. 36 of the 2007

Society’s website at www.lawsoc-ni.org or

the warrant to be authorised in writing

Order to include moving images. Therefore the

contact heather.semple@lawsoc-ni.org

by an officer of at least inspector rank

retention provisions in a. 64A(4) of PACE will

09

Journal of the LSNI
March 2007

10

The Changing Face of the Youth Court
– Developing Legal Expertise
Various dates and venues: (see below)
As a result of the implementation of many of the recommendations of the Criminal Justice Review,
there have been considerable changes to the operation of the Youth Justice System in recent years.
Developments of particular significance to Youth Court practitioners include:
-

Youth Court remit extended to 17 year olds.

-

Emphasis on restorative justice principles.

-

Creation of new diversionary mechanisms.

-

Youth Conferencing – now extended to cover all of Northern Ireland.

-

Availability of Community Service and Reparation Orders.

-

Availability of improved bail and remand facilities.

This seminar has been developed to raise awareness among Youth Court practitioners about these
changes. Speakers from the Public Prosecution Service, Youth Justice Agency and the Judiciary will provide
an overview of recent developments in the remit, procedure and practice of the Youth Court system.
The Criminal Justice Review recommended that legal practitioners should enhance their expertise in
handling juvenile cases and their awareness of the human rights instruments and jurisprudence as they
relate to juveniles. A senior law lecturer in human rights will speak on this topic.
Participants will receive a comprehensive resource pack with relevant course notes and supplementary
information. All course will run from 1.30pm – 4.30pm and will cost £90.
The seminars will take place at the following venues:
Lagan Valley Island Centre, Lisburn

Wed

Marine Court Hotel, Bangor

Fri

9 May 2007
18 May 2007

Ramada Da Vinci’s, Derry

Wed

23 May 2007

Adair Arms Hotel, Ballymena

Fri

25 May 2007

The Changing Face of the Youth Court – Developing Legal Expertise
Date:
Title:

Venue
Name:

Firm:
Address:
Postcode:
Tel no:
Cheque enclosed:

E-mail:
made payable to the Law Society of Northern Ireland

Law
Society
Libero
Database
Contains local up to the minute data
loaded as soon as it is received
• High Court and
Court of Appeal decisions
• Industrial tribunal decisions

THE NORTHERN IRELAND DATABASE
FOR THE
NORTHERN IRELAND LAWYER

• Practice directions
• Primary and secondary legislation
………………..and much more

Searchable across a range of fields
using simple, uncluttered search
screens with intuitive navigation

COMPLETELY FREE OF CHARGE TO
MEMBERS OF THE SOCIETY

FREE ONSITE TRAINING AVAILABLE
FOR ALL FIRMS
WHICH CAN COUNT TOWARDS
CPD ACCREDIATION

Visit the database on the private
members section of the website

www.lawsoc-ni.org
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Change to PSNI fingerprint evidential standard
In this article the PSNI Fingerprint Bureau
set out changes to the evidential standard
for fingerprint identification from a 16 points
numeric standard to a non numeric system.
The sixteen point standard is a method
of fingerprint identification that counts the
number of ridge characteristics resident in
a fingerprint or latent mark, which are in
coincident sequence and in agreement, with
no characteristics in disagreement.
The sixteen point standard has been the
recognised method of fingerprint identification
in England, Wales and Northern Ireland for
over 50 years. From 1901-1910, there was no
formal standard. From 1910, the usual practice
in New Scotland Yard was to present evidence

characteristics. In serious crime, a senior

Like all other forensic evidence, fingerprint

only in cases where there were at least 12

expert may give evidence disclosing less than

identification is a matter of opinion given by

clear characteristics in agreement. Though at

sixteen characteristics.

an expert witness. Fingerprint experts do not

this time other UK Bureau were prepared to

normally reach a conclusion on an identification

and did present evidence in court where there

The rules of disclosure now mean that all

by counting the number of ridge characteristics -

were only 10 characteristics in agreement.

fingerprint identification evidence is potentially

they make an identification based upon their skill,

available to the court, irrespective of the

judgement, experience and all other available

number of ridge characteristics evident.

information disclosed in the mark/print and then

In 1953 the Home Secretary had to
consider an appeal against conviction and

count the number of ridge characteristics in

subsequent execution in a murder case where

There is no basis in law, logic or science,

coincident sequence in agreement to support

fingerprint evidence presented consisted

for a sixteen point standard or indeed

their expert findings. In that sense, any numeric

of one mark with 15 and one mark with 12

any standard based upon a specific

system of identification is supportive of expert

characteristics in agreement. After listening

numeric figure. Leading fingerprint experts,

opinion, not directive of it.

to the presentations of the experts in this

statisticians and forensic scientists over the

case, the Home Secretary expressed concern

years have supported that principle.

with the variation in practice and suggested

All fingerprint identification, whether using a
numeric or non-numeric standard, can vary

that the matter should be discussed at Chief

Fingerprint identification evidence involving

according to quality/clarity of the examined

Officer and senior Fingerprint Expert level

less than 16 points on a single digit has been

impression (either fingerprint or latent mark).

including Home Office and Director of Public

given in our courts over recent years and that

The new non-numeric system will be

Prosecution representatives. The meeting took

principle has been supported by the Appeal

underpinned by a regime of:

place on 29 September 1953, and certain

Court decision in a number of cases, including

recommendations were made which became

R v Buckley 1999.

• Quality assured and audited fingerprint

Other countries operate different versions of a

• Generic guidelines for fingerprint

the ‘Home Office 1953 Standard’.
The Home Office 1953 Standard has served

bureaux processes and procedures.
numeric system, viz:

the Criminal Justice System well. However,
over the years, professional experience and
pragmatism have varied the sixteen point

identification, including how it is
done, objective criteria to explain the

• Spain currently requires between
10-12 characteristics.

standard in certain circumstances - viz 10

• Switzerland between 12-14.

characteristics in agreement in coincident

• Germany between 8-12.

sequence have been sufficient for an

• The USA, Canada and certain states

identification, provided that there are two

in Australia have had a non-numeric

digits disclosing at least 10 matching

system for many years.

process used and an independent
verification procedure.
• Enhanced training for police
fingerprint experts.
• Regular competency testing for all
police fingerprint experts.
• Clarification of evidential issues.
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On evidential issues, greater clarity and
consistency will be introduced for police
fingerprint experts in the following potential
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Legal Opportunities
PPP/PFI Solicitor

£Excellent

scenarios:
• When positive identification
is made.

Top city centre firm is seeking an experienced projects
solicitor. The role will include drafting, reviewing, and
negotiating concession agreements, sub contracts and
related documentation. Ref: 29833

• When negative identification
is made.

Senior Conveyancing Solicitor

£35,000-£45,000

• When there is some detail present
but it is insufficient either positively
to identify or eliminate a suspect or
another person.
• When there is insufficient detail
present to make identification on
any person.
The proposal to change the 16 point
evidential standard resulted from a
comprehensive review carried out
by a Working Group under the aegis
of ACPO Crime Committee in 1995.
All Chief Constables in England and
Wales unanimously endorsed the
proposal in April 1996. The nonnumeric system was introduced in

Due to continued growth of this well respected north
Down firm, our client is seeking an experienced domestic
conveyancing solicitor. Commercial experience would be
advantageous. Ref: 28961

Corporate/Commercial Solicitor

£35,000-£45,000

This dynamic and progressive firm is seeking a highly
experienced senior lawyer to join excellent commercial
team. Superb opportunity for further career progression
for the right candidate. Ref: 29995

Matrimonial Solicitor

£30,000-£40,000

Our client is a reputable city centre firm. They are
currently seeking an experienced family/matrimonial
lawyer to join their very successful team. Must have
solid experience. Ref: 9657

Conveyancing Solicitor

£25,000-£35,000

England and Wales on 11 June 2001.
The change in evidential standard within
the PSNI was implemented with effect

This long established Portadown firm now have a
requirement for a business focused and talented solicitor
with a wealth of residential and commercial experience
to work in their busy conveyancing team. Ref: 21238

from Monday 2 April 2007. From this
date, evaluating the quality of a fingerprint
identification and assessing its suitability
for presentation as evidence in Court is no
longer determined solely by the requirement
to comply with a pre-determined number of
ridge characteristics in agreement between
mark and impression ie as per the 1953
Home Office recommendation.
Legal practitioners should note that the
practices and processes used by Fingerprint
Experts to compare and identify fingerprints
and to present evidence of identification in
Courts will NOT change. These will in fact
be strengthened by the implementation of

Conveyancing Solicitor

£20,000-£30,000

This Belfast based firm is looking for an experienced
domestic conveyancing solicitor to join a busy property
team. The successful candidate will have solid property
experience. Ref: 28178

Litigation Solicitor

£20,000-£25,000

Our client, a well known Belfast firm, are seeking a
general litigator with extensive experience. The main
focus of this position is debt recovery and commercial
work. Ref: 25587
For further information on opportunities within the
legal market, please contact Ronan Savage for a strictly
confidential discussion on 028 90 325 325 or email your
details to r.savage@brightwaterNI.com

certain other practices in the Bureau.
We are grateful to the PSNI Fingerprint
Bureau for this article.

51-53 Adelaide Street, Belfast, BT2 8FE
Tel: 028 90 325 325 Fax: 028 90 890 700

Email: belfast@brightwaterNI.com
Web: www.brightwaterNI.com
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Practice Direction 3/2007
Supreme Court of Judicature of Northern Ireland

Criminal Appeals: Notice of Appeal
or Application for Leave to Appeal
1.

A person who wishes to appeal to the

the jury to convict…”) which is wholly

his solicitor if he considers they are not

Court of Appeal under any criminal

unjustified: R v Mason, 62 Cr. App. R. 236.

sufficiently particularised.

appeal rules in Northern Ireland must
4.

The Court of Appeal emphasised in R

prescribed by the relevant court rules.

v Haycraft, 58 Cr. App. R. 121, and

to appeal will not be treated as accepted

This direction is to remind those making

in R v Kalia, 60 Cr. App. R. 200, that

by the Appeals and Lists Office until the

appeals that a notice of appeal or an

proper compliance with the rules of court

Office has notified the appellant or his

application for leave to appeal which is

regarding the giving or amending of

solicitor in writing that the notice has been

not accompanied by proper grounds

grounds of appeal is essential. A notice

accepted. Where the appellant is in prison

of appeal or application is invalid and

of appeal endorsed “ground of appeal to

the prison authorities will be sent a copy

does not constitute a notice of appeal or

follow” is not a notice of appeal … : R v

of this notification to pass to the appellant.

application for leave to appeal.

Wilson [1973] Crim. L. R. 572”.
5.

2.

A notice of appeal or application for leave

give notice of appeal in the manner

Archbold 2007 Edition paragraph
7-179 states:

3.

Counsel are reminded that they should

The Appeals and Lists Office will not

not settle grounds of appeal or support

accept and will not list a notice of appeal

them with written evidence unless they

or an application for leave to appeal

consider that the proposed appeal

It is counsel’s duty when drafting grounds

unless it is accompanied by grounds

is properly arguable (Archbold 2007,

to see that all the material is fairly and

of appeal of sufficient particularity. The

paragraph 7-179). When drafting grounds

properly put before the court. Sentences

Master (Queen’s Bench and Appeals)

of appeal against sentence a formula

from the summing up should not be

will determine whether the grounds

such as “the sentence is too severe” is

extracted out of context if within context

are sufficiently particularised. In case

inadequate and the grounds of appeal

they cannot properly be the subject of

of doubt, or where the appellant or his

should state the reasons that it is claimed

criticism: R v Singh [1973] Crim. L.R.

solicitor so requests, the issue will be

the sentence is manifestly excessive or

36. It is contrary to counsel’s duty to put

referred by the Master to a Lord Justice

wrong in principle.

forward as a ground of appeal a general

of Appeal for his decision. The Master

and sweeping attack on the summing

(after consultation with the Lord Justice

up (eg “the summing up read as a whole

of Appeal where appropriate) may return

Dated this 7th day of March 2007

was unfair in that it was a direction to

the grounds of appeal to the appellant or

Lord Chief Justice
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PUBLIC LECTURE
THE MacDERMOTT LECTURE 2007
(arranged by The School of Law, Queen’s University Belfast)

THE INTERNATIONAL CRIMINAL COURT:
SIXTY YEARS AFTER NUREMBERG,
A PERMANENT COURT IS NOW IN OPERATION
by
PROFESSOR WILLIAM SCHABAS, OC
Director, Irish Centre for Human Rights, National University of Ireland, Galway
on
MONDAY 30TH APRIL 2007 AT 5.30 PM
in
LARMOUR LECTURE THEATRE,
New Physics Building, Queen’s University Belfast
All Welcome – Admission Free
CPD Allocation: 1 Hour
If you have any requirements regarding access or facilities please contact Michelle Madden,
028 9097 3452, m.madden@qub.ac.uk so that appropriate arrangements can be made.
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Improving Applications for Probate:
Where there’s a will – there’s a way
DATE:

Various dates and venues (see below)

DESCRIPTION:
The Law Society, in conjunction with the Probate Office, will be hosting a series of seminars (to include a Q & A
session) aimed at assisting solicitors and legal staff who deal with Probate Applications.
Kay Heggarty and Stephen Watson, Probate Office, will endeavour to explain why a substantial number of
applications have to be returned, often for what may appear to be minor corrections, and clarify the reasons for
this. These returns can cause frustration and also delay, for practitioners, their clients and Probate Office staff.
It is hoped that the seminars will enhance the understanding of practitioners as to the problem areas in relation to
probate applications. It should also result in a greater first time success rate for applications received, benefiting
the profession, applicants and the Office.
The seminar will review Master Ellison’s most recent practice guidance notes on:
1.
2.
3.
4.
5.

Engrossments of Wills and Codicils
Oaths for Grants/Inheritance Tax Accounts
Unique Solicitors’ Reference
The Civil Partnership Act 2004
Points in Practice

There will also be an opportunity to consider Probate Applications less frequently encountered. Participants will
receive a comprehensive resource pack with relevant course notes and supplementary information.
The seminars promise to be informative, and will lead to a situation where all parties have a better understanding of each
other’s problems and challenges.
All courses will run from 2pm – 3.30pm and will provide 1.5 CPD hours. The course costs £30.
The seminars will take place at the following venues:
Newry Courthouse

Tue

17 April 2007

Newtownards Courthouse

Wed 18 April 2007

Ballymena Courthouse

Fri

Omagh Courthouse

Mon 23 April 2007

Derry Courthouse

Wed 25 April 2007

Craigavon Courthouse

Tue

1 May 2007

Royal Courts of Justice, Belfast

Thu

3 May 2007

20 April 2007

Booking Form: Improving Applications for Probate
Date:

Venue:

Title:

Name:

Firm:
Address:
Postcode:
Tel no:
Cheque enclosed:

E-mail:
(made payable to “Law Society of Northern Ireland”)

Get the Edge...
...slice costs and save time
Legal Accounts and
Case Management
software with
friendly local support

Studio A, 89 Holywood Road
Belfast BT4 3BD

T: 028 90 653006
F: 028 90 653005
W: www.opsisltd.com
E: sales@opsisltd.com
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Joint assets
In its April 2006 IHT Newsletter, HMRC

a form D4 is always completed where

bank account with his son and provided

Inheritance Tax (formerly the Capital Taxes

there are fractional shares of property.

all the money in the account. In other
cases, for example where both joint

Office) explained that it was receiving an
It also finds that where a form D4 is

owners contributed but the contribution

not fully completed. They respond to this

submitted with the IHT 200, it is not

was unequal, it may be more complex.

problem by retaining the D18/Inventory

always fully completed. Again, this means

HMRC need to know how any income

until a complete account is delivered.

requesting missing information before

from joint assets was dealt with, as

increasing number of IHT200s that were

•

the D18 can be issued, thereby delaying

this may be indicative of the beneficial

They state that the most common problem

the issue of the grant. The D4 (Notes)

ownership. Whatever the circumstances,

with the IHT200 is that full information on

provide guidance on what information is

it needs full details in order to consider

joint assets is not provided either because

required and the issues that may arise.

exactly what claims for tax arise.

form D4 is not completed or because it is not

Practitioners may wish to use a separate

completed fully. This article which appears

D4 for each item of joint property, rather

in the most recent issue of the Newsletter

than trying to squeeze all the information

building society account, it needs

discusses some of the main issues.

about several items onto one form.

to know about withdrawals from

•

Where the joint asset is a bank or

the account. This is because any
•

It is necessary to identify who the other

withdrawals by the joint owner(s) in

where the question about joint property on

joint owner(s) are. It is helpful if their

excess of any funds provided by them

page 2 of the IHT 200 has been answered

relationship to the deceased is stated

will constitute gifts by the deceased.

‘No’, and no form D4 has been submitted,

as this gives a clearer picture of the joint

but where the form D12 indicates that

ownership. It is particularly important to

the deceased owned a fractional share of

state when the joint ownership began.

asset passes by survivorship or under

a property. When an enquiry is made as

If it began many years ago the exact

the deceased’s Will or intestacy. This is

to why a D4 was not completed they are

date may not be needed; ‘20 years

particularly important where part of the

often told that it is unnecessary because

ago’ or ‘1986’ would suffice. But, if

estate devolves to an exempt beneficiary.

the property was owned as ‘tenants in

the joint ownership began within, or

common’ or, occasionally, because it was

just outside, seven years of the date

Providing full details of the joint property

owned as ‘joint tenants’. This is incorrect.

of death the exact date is required.

on delivery of the IHT 200 will help avoid

HMRC receive a number of accounts

•

•

Finally it needs to know whether the joint

delay in the issue of the grant. It will also

If property is owned jointly, whether as
It is also important to say how much

make it more likely that the extent of the

completed form D4 is always required. If

each joint owner provided. In some

claim can be agreed without the need

one is not submitted with the IHT 200 one

cases the position will be quite clear,

for additional enquiries. In the longer

will be asked for before issue of the D18.

for example where a deceased and his

term HMRC advise that it is planning to

This will of course delay the issue of the

sister inherited a house from their father,

redesign the form D4 to make it easier to

grant. This can be avoided by ensuring

or where the deceased opened a joint

provide the information when required.

‘tenants in common’ or ‘joint tenants’, a

•
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Demystifying Inheritance Tax
Monday

14 May 6.30pm - 8.30pm in the Canada Room at Queen’s University Belfast

Thursday 31 May 3.30pm - 5.30pm in the Radisson Roe Hotel, Limavady
Michael Nangle, Tax Partner with Dawson, Nangle, Tumelty Accountants will deliver a
basic introductory course on IHT covering the following topics:
IHT basic concept: Definitions: Exemptions; Lifetime transfers: Taper Relief:
Tax on Death: Valuation; Reliefs: Interaction with other taxes: IHT Planning.
2 hours CPD allocation.
Cost: £70

SLS Legal Publications (NI)

Tel: 028 9066 7711

Lansdowne House

Fax: 028 9066 7733

50 Malone Road

DX 4330

NR Belfast 34
Belfast BT9 5BS

Booking Form - Demystifying Inheritance Tax
Please reserve

place(s) on 14 May in the Canada Room at Queen’s University Belfast

Please reserve

place(s) on 31 May in the Radisson Roe Hotel, Limavady

NAME(S)
ADDRESS
POSTCODE
TEL

FAX

DX

E-MAIL

Payment method:
Cheque made payable to “SLS Legal Publications (NI)”
Credit Card:

Visa

Mastercard

Switch Issue No:

Other

Card number:
Valid From Date:

Signature

Expiry Date:

Date:

Return booking form to SLS Legal Publications (NI), Lansdowne House, 50 Malone Road, Belfast BT9 5BS
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The Bamford Review of Mental Health
and Learning Disability
The Bamford Review of Mental Health
& Learning Disability in Northern Ireland
commenced in October 2002. The Review
is managed by a Steering Committee which
oversees the detailed work of 10 Expert
Committees, each examining specific areas
and issues.
A draft Consultation Report, endorsed
by the Steering Committee, entitled “A
Comprehensive Legislative Framework” has
recently been issued by the Review. It is the
result of over three year’s work by the Legal
Issues Expert Working Committee, convened
by the former Master of the Office of Care
& Protection, Master Brian Hall. This work
has included consultation with stakeholders
throughout, including the contributions of users
of services, their carers and families, together
with external experts.

ii

Justice - applying the law fairly and
equally.
iii Benefit - acting in the individual’s best
interests.
iv Least harm - acting in a way that does
not harm the individual.
4.

These principles should apply in a nondiscriminatory and balanced way to all
healthcare decisions, as well as to welfare
and financial needs.

5.

Grounds for interfering with a person’s
autonomy should be based on his or her
impaired decision-making capacity.

6.

A comprehensive legislative framework
for mental health and capacity should be
introduced.

•

The definition of incapacity in the Mental
Capacity Act 2005 should be adopted in
Northern Ireland, specifically that:

•

7.

The draft Report proposes a comprehensive,
integrated legislative framework for the support
and protection of people who have a mental
disorder or a learning disability, or who lack
capacity to make some decisions about their
daily lives. The Framework is principles-based
and adopts a capacity approach.

Impairment of, or disturbance in the
functioning of, the mind or brain should
subsume mental illness, mental handicap
and any other disorder or disability of
mind. It should include disorders due
to injury or disease such as stroke. The
test of capacity should include all those
aspects of mental functioning which
affect decision-making capacity (not just
cognitive impairment).

The Review makes the following
recommendations which will establish the basis
of and set the direction for change in legislation.

2.

New Mental Health and Capacity
legislation for Northern Ireland should be
based on agreed principles.
These principles should support the
dignity of the person and be explicitly
stated in the legislation.

8.

Specific key provisions of the Mental
Capacity Act 2005 should be adopted
in Northern Ireland, with minimal
amendment. These include:
•

3.

The principles should be:
i Autonomy - respecting the individual’s
capacity to decide and act on his
own and his right not to be subject to
restraint by others.

•

•

•

“a person lacks capacity if in relation to
a matter at the material time he is unable
to make a decision for himself in relation
to the matter because of an impairment
of, or a disturbance in the functioning
of, the mind or brain. It does not matter
whether the impairment or disturbance is
permanent or temporary.”

The need for reform of particular features of
the current Mental Health (NI) Order 1986 is
considered in the opening Chapters, with the
key proposals for the Framework set out in
Chapters 4, 5 and 6. Chapter 7 provides a
Model of how such a Framework approach
might operate in practice.

1.

•

•

the definitions of decision-making
capacity and persons with impaired
decision-making capacity.
a requirement that any decision or
action undertaken on behalf of a
person with impaired decision-making

•
•
•
•
•

9.

capacity must be in his/her best
interests and must have regard for the
least restrictive option available.
legal protection for the performance
of (everyday) acts carried out in
connection with a person’s care or
treatment.
provision for attorneys, acting under
Lasting Powers of Attorney (LPAs), to
deal with welfare (including healthcare)
in addition to property and finance.
an enlarged jurisdiction of the Court
in relation to welfare, healthcare and
financial matters.
powers of the Court to make
declarations and orders and to appoint
deputies.
the recognition of advance decisions
to refuse treatment and in addition,
advance statements about preferred
treatment.
safeguards in relation to research
involving persons with impaired
decision-making capacity.
independent advocates.
Codes of Practice.
a new offence of ill-treatment or
neglect.
the appointment of a Public Guardian,
and
ratification of the Convention on the
International Protection of Adults.

The following provisions, which are not
within the Mental Capacity Act 2005
and are currently governed through
Mental Health law, should be included in
new legislation:
•
•
•
•
•

•
•

compulsory admission to an approved
facility for assessment.
supervised intervention in the
community.
a system for the management of risk.
provision for prolonged and particularly
serious interventions.
the role and functions of the Mental
Health Commission, which will be
transferred to the Regulation and
Quality Improvement Authority.
the role and functions of the Mental
Health Review Tribunal;
the introduction of a nominated person
as a replacement for the ‘nearest
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•

•

relative’, with a re-definition of the
corresponding role.
an enhancement of the role and
recognition of the rights of carers
(such as family or friends), and
an extension of certain professional
boundaries and functions, with the
creation of two new professional
posts, the Approved Clinician and the
Responsible Clinician.

10. Children and young people under the
age of 18 who fall under the proposed
approach to substitute decision-making
should be afforded the special protections
described in paragraph 5.48.
11. People who are subject to the Criminal
Justice System should have access to
assessment, treatment and care which
is equivalent to that available to all
other people.
12. Legislation must provide appropriate
public and individual protection to the
community against harm from individuals
whose decision-making capacity is
impaired and who present a risk to
others. On the other hand, legislation
must not discriminate unjustifiably against

people who suffer from a mental health
problem or learning disability.
13. An inter-agency risk assessment and
management framework should be
developed, which applies to all offenders
who pose a prescribed level of risk and
irrespective of whether or not these
individuals suffer from a mental health
problem or learning disability.
14. Training programmes on the proposed
new legislation are essential for those
individuals and professionals who will
be required to operate it. The legislation,
Code(s) of Practice and related training
programmes should all be introduced at
the same time.

17. The proposed application of a capacity
approach to interventions should be the
focus for early local research.
18. The proposed comprehensive legislative
framework should be taken forward
through a joint initiative involving the
Office of Law Reform, the DHSSPS, the
Northern Ireland Court Service and the
Northern Ireland Office, to translate the
proposals into new provision for Northern
Ireland.
The full text of the Consultation Document
can be accessed at www.rmhldni.gov.uk/
comprehensive_legislative_framework.doc
The Review Group is anxious to obtain views

15. The general public, users of services and
carers must be kept fully informed at all
stages of the introduction and operation
of new legislation. Users of services and
carer representatives must participate in
its development.

on the draft Report and its proposals. Anyone
wishing to comment thereon should do so by
Friday 27 April 2007.
Comments should be sent by e-mail to:
angela.mcloughlin@dhsspsni.gov.uk or

16. Adequate resources must be made
available to operate the procedures and
bodies prescribed by the legislation.

by post to her at Room 9, Annex 6 Castle
Buildings, Upper Newtownards Road, Belfast,
BT4 3PP.

Stress
getting to you?
Stress can cause illnesses such as heart
disease, addiction and depression.
Get help before it all gets too much.
For free confidential advice and support on any
health issue call us.

0800 279 6869
www.lawcare.org.uk
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Companies Act 2006
On 28 February 2007, Margaret Hodge,

• Part 10 (A company’s directors), other

Minister of State for Industry and the

than provisions relating to

Regions presented a Written Ministerial

directors’ conflict of interest

Statement announcing the timetable for the

duties, directors’ residential

commencement of the remainder of the

addresses and underage and

provisions within the Companies Act 2006.

natural directors.

The Department of Trade and Industry (DTI)
has now issued a consultative document
on the policy issues related to secondary
legislation which will need to be made under
the 2006 Act, and on transitional and savings

• Part 11 (Derivative claims and
proceedings by members).

The consultative document may be accessed
at www.dti.gov.uk/consultations/page37980.

companies).
• Part 42 (Statutory auditors).

The following parts will be introduced from
1 October 2008:
• Part 1

(General introductory provisions).

• Part 2

(Company formation).

• Part 3

(A company’s constitution).

• Part 4

(A company’s capacity and related
matters).

• Part 5

(A company’s name).

• Part 6

(A company’s registered office).

• Part 29 (Fraudulent trading).

• Part 7

• Part 30 (Protection of members against
unfair prejudice).

(Re-registration as a means of
altering a company’s status).

• Part 8

(A company’s members).

• Part 13 (Resolutions and meetings), and,
related to this, s. 485-488 of Part
16 (Audit).

provisions. Details of the timetable are
included in the Annex hereto.

• Part 27 (Mergers and divisions of public

• Part 14 (Control of political donations and
expenditure); (NB: except in NI).
• Section 417 of Part 15 (Contents of
directors’ report: business review).

html Since the document is quite large, it has
been divided into several ‘chunks’ to make it
somewhat easier to handle.
Comments are invited by 31 May 2007.
• Part 32 (Company investigations:
amendments).
Political Donations and Expenditure
On the question of those issues relating to
political donations and expenditure, DTI has
requested comments by 1 May 2007 as it
intends to give effect to these provisions in

The commencement provisions in respect
of Part 9 will be drafted so as to enable
nominee investment operators to send
indirect investors’ requests to companies from
1 October to entitle indirect investors to enjoy
information rights from 31 December 2007.

the 2006 Act quite soon in Great Britain.
However, stakeholders in Northern Ireland
should note that there is no equivalent
legislation currently in place here. While
your comments on these issues are welcome,

The following parts will be introduced from
6 April 2008:
• Part 12 (Company secretaries).

the 1 May deadline is not applicable in this
instance. Legislation governing political
donations and expenditure will not be
introduced into Northern Ireland until later
in 2007. The effective date has yet to

• Part 15 (Accounts and reports), other than
section 417.

• Part 10 (A company’s directors) - provisions
relating to directors’ conflict of
interest duties, directors’ residential
addresses and underage and
natural directors
• Part 17 (A company’s share capital).
• Part 18 (Acquisition by limited company of
its own shares).
• Part 24 (A company’s annual return).
• Part 25 (Company charges).
• Part 31 (Dissolution and restoration to
the register).
• Part 33 (UK companies not formed under
the Companies Acts).

• Part 16 (Audit), other than sections 485488.

• Part 34 (Overseas companies).

• Part 19 (Debentures).

• Part 35 (The registrar of companies).

• Part 20 (Private and public companies).

• Part 41 (Business names).

be decided.

ANNEX
Companies Act implementation timetable
The following parts will be introduced from
1 October 2007:
• Part 9

(Exercise of members’ rights).

• Part 21 (Certification and transfer of
securities).
• Part 23 (Distributions).
• Part 26 (Arrangements and
reconstructions).

In the light of further consultation with business,
s. 358 of the Companies Act 1985 (a. 366 of
Companies (NI) Order 1986) will be repealed,
which provides a power for companies to
close the register of members, with effect from
1 October 2008.
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Co-ownership value limits increased
Against a background of soaring property

Derry Council areas and £130,000 for the

prices making it difficult for increasing numbers

remainder of Northern Ireland. The new limits

of people on lower incomes to buy a home

are as follows:

of their own, measures to make the Coownership shared equity housing scheme

The limit will be increased to £225,000 in

more accessible have been announced by the

the following City/District Council Areas:

Department of Social Development

Castlereagh, Belfast, Banbridge, Newry
and Mourne, Lisburn, North Down, Derry,

Over 19,000
homes have been
purchased through
co-ownership over
the past 29 years

Ards, Coleraine, Magherafelt, Down,
Newtownabbey.
The limit will be increased to £180,000 in
the following City/District Council Areas:
Armagh, Carrickfergus, Ballymena, Antrim,
Limavady, Craigavon, Strabane, Cookstown,
Dungannon, Fermanagh, Ballymoney, Omagh,
Moyle, Larne.

Eligibility is determined by the financial
status of the applicant and the price of the

Over 19,000 homes have been purchased

property being purchased. The current limits,

through Co-ownership over the past 29 years

which were established in October 2006,

and more than half a billion pounds of public

are set at £150,000 for Greater Belfast and

and private funds have been invested.

Speech is silver …

… and as precious as gold – with the Digital Pocket Memo 9600.
Experience an elegant dictation solution, which perfects your workflow and sets new standards.
With an extra large display, intuitive handling, “file download” without PC, cutting-edge data security,
an extremely long battery life, crystal clear voice quality and much more …
www.philips.com/dictation
Systems House, Enterprise Crescent, Lisburn
County Antrim BT28 2BH • Tel. 028 9267 5114 • E-mail: Sales@asdon.co.uk
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COMPANY AND COMMERCIAL
LAWYERS' GROUP
UPCOMING EVENTS
“Drafting Agency and Distribution Agreements”
- Overview of the alternative marketing arrangements
- Drafting issues in agency and distribution agreements
- The rules relating to commercial agents and their interpretation by the courts
- Termination payments for agents
- The new regime of EC and UK competition law
- Exclusive distribution (with reference to other forms such as franchising or selective distribution)
- Clauses to avoid in distribution agreements
- Analysis of market share – abuse of a dominant position
Date: 19 April 2007
Presented by: CLT (Peter Burbidge)
CPD Hours: 6
Cost: £140 for members and £180 for non-members
Venue: Holiday Inn, Ormeau Avenue, Belfast
Time: commences at 9.30am sharp - registration from 9.00am
Lunch and refreshments provided
“The Insolvency (NI) Order 2005 – one year on”
A discussion of how the industry has changed and the practical alternative options available to both debtors and creditors under the new legislation.
Date: 24 May 2007
Speaker: John Hanson, partner, KPMG Restructuring
CPD Hours: 1
Cost: free for members & £5 for non-members
Venue: KPMG, Stokes House, College Square East, Belfast
Time: 1pm – Light Lunch provided
Preliminary Announcement: After The Companies Act 2006- Directors Duties & Shareholder Rights and Disputes
Date: October 2007
CPD Hours: 6
Details and venue to be confirmed – not yet available to book

Booking Form
Seminar (delete as applicable): Drafting Agency and Distribution Agreements/The Insolvency (NI) Order 2005 – one year on
Title:

Name:

Firm:
Address:
Postcode:

Telephone Number:

E-mail:
Send cheque made payable to “Company & Commercial Lawyers Group” and booking form to Claire McKibben, Elliott Duffy Garrett, Royston
House, 34 Upper Queen Street, Belfast BT1 6FD

Solicitor
London

Projects Lawyer
Up to £75k + excellent beneﬁts package

Our client, a US ﬁrm, is a top 20 global law ﬁrm. Their award winning
London ofﬁce has been involved in Europe’s largest M&A transactions and
is regarded as one of the premier international funds practices. The London
ofﬁce continues to expand and our client is currently looking to recruit high
quality lawyers in the following disciplines, across all levels of qualiﬁcation.
FUNDS 1 + Year’s PQE
PQE CORPORATE PRIVATE EQUITY 1 + Year’s PQE
PQE ACQUISITION FINANCE 1 + Year’s PQE.
Our client is looking for lawyers with intellectual agility as well as a sense
of humour, palpable enthusiasm and charisma. These are signiﬁcant
opportunities with transparent prospects that will see you work in
one of the City’s most dynamic and enterprising ofﬁces. Ref: 5496

Commercial Property Solicitor
Belfast

£Neg

Our client is a leading Belfast corporate and commercial law ﬁrm servicing
the needs of a national and international client base. This expanding
ﬁrm has a superb reputation and a team of solicitors who has extensive
experience of providing quality service to small, medium and large scale
clients both in the public and private sectors. Due to an increased workload
the ﬁrm is keen to attract an ambitious solicitor to join their commercial
property department. You will have a proven track record in commercial
property and be expected to develop the business. This is a superb
opportunity to join a dynamic and entrepreneurial ﬁrm where career
progression is encouraged. Ref: 4502

Corporate Law Solicitor
Belfast

£Neg

A growing and highly regarded ﬁrm wishes to recruit a Corporate solicitor.
This is a superb opportunity to work on major deals and learn from
partners, who are each highly regarded in their specialisms. You will be
rewarded with a fantastic package of both ﬁnancial and
non-ﬁnancial incentives and can expect great job satisfaction. Ref: 4443

Senior Conveyancing Solicitor/Partner
Greater Belfast

Up to £50k

This superb opportunity has arisen within a well established ﬁrm with
two ofﬁces. Based in the ﬁrm’s head ofﬁce you should have a wealth
of conveyancing experience, gained mainly in residential, and have the
ability to deal with some commercial conveyancing transactions. You
should be client focused and ambitious to develop a busy department
to its full potential. This unique opportunity is ideal for an ambitious
individual who is looking for a new challenge. An excellent salary is on
offer along with a superb beneﬁts package. Ref: 5648

Commercial Property Solicitor
Belfast

Up to £30k

Our client is a leading commercial law ﬁrm. Based in Belfast, this ﬁrm has
an experienced and proven team of lawyers, and a wide range of public
and private sector clients, including many public companies, institutional
lenders and investors who come from within Northern Ireland, Ireland,
Great Britain, the United States and elsewhere. This busy ﬁrm is keen
to attract an ambitious and enthusiastic individual who has commercial
property experience gained in the UK. This is a superb opportunity to join
one of Northern Ireland’s top law ﬁrms. Ref: 5313

Conveyancing Solicitor
Co Armagh

Belfast

£Neg

Our client is one of Northern Ireland’s most prestigious law ﬁrms
with a wide client base which includes many major public and private
companies, as well as banks and quasi-public institutions. This ﬁrm
currently wishes to recruit an experienced projects lawyer. You will be
expected to advise on major infrastructure transactions, acting for a broad
range of public and private sector clients, including drafting, reviewing
and negotiating concession agreements, sub-contracts and related
documentation. Experience of PPP/project ﬁnance is essential. You
should be able to assist in the development of the department/ﬁrm in line
with the business and departmental plans. This is a superb opportunity to
join a dynamic and professional ﬁrm. Ref: 5533

Contentious/Non-Contentious
Construction Lawyer
Belfast

£Neg

Our client, one of Northern Ireland’s top law ﬁrms, has a superb
opportunity. You will directly report to the Group Senior Partner, and will
be responsible for the day to day management of your own caseload.
Applicants should be able to demonstrate good quality construction
experience, with an emphasis on construction and commercial litigation
and experience of drafting building contracts, appointments and
warranties, as part of a busy and successful team. Ref: 5533

Corporate/Commercial Solicitor
Belfast top 100 company in NI

£Neg

Our client, a high proﬁle Company, has a superb opportunity to join
them. This role requires a qualiﬁed lawyer with a strong background
in Corporate/Commercial law. You should demonstrate a clear desire
to work within a multi-disciplinary environment, in addition to having a
proven track record of providing corporate/commercial advice to large,
high proﬁle clients. This role will focus on advising clients on all aspects
of corporate transactions, primarily mergers and acquisitions, disposals
and MBOs. You will also work on high proﬁle joint ventures and equity
participation arrangements and will be expected to grow the business unit
through marketing and business development activities. Ref: 5627

Matrimonial Solicitor
Belfast

Up to £45k

Our client, a sophisticated legal organisation, wishes to recruit an
experienced Matrimonial solicitor to join the busy team. You will be client
focused and have a good understanding of Family Law. This is a superb
opportunity to join a dynamic ﬁrm which will offer an excellent basic
salary along with an attractive beneﬁts package. Ref: 5541

Newly Qualiﬁed Solicitor
North Down

Up to £22k

A medium sized practice wishes to recruit a newly qualiﬁed solicitor who
can assist with Matrimonial, Litigation and some Criminal law. This is a
superb opportunity to join a general practice ﬁrm where you will be given
excellent training and guidance from well respected solicitors. Ref: 5683

Litigation Solicitor
£Neg

Our client, a prestigious Law ﬁrm in Co Armagh, has a superb
opportunity available. The newly appointed Solicitor will undertake fee
earning work designated by partners, with their supervision. You will
directly report to the senior solicitor, and will be responsible for the day
to day management of your own caseload. Demonstrable good quality
conveyancing experience is essential, as is the ability to be an ambitious
team player. Ref: 5562

South Down

Up to £40k

A well respected and busy ﬁrm of solicitors wishes to recruit an ambitious
individual with Plaintiff Litigation experience. Matrimonial experience
would also be advantageous. This busy ﬁrm is expanding and has
ambitious plans for 2007 and the years to come. Career progression is
encouraged as hard working individuals are well rewarded and respected.
Excellent working conditions and beneﬁts package on offer. Ref: 5575

For more details call Orla Milligan at prglawsearch on 02890 314 644 or email orlamilligan@prglawsearch.com

OFFICES IN BELFAST, GLASGOW AND EDINBURGH
Call us today on 02890 314 644, 0141 331 9380 or 0131 240 0790
www.prgrecruitment.com
Professional Recruitment Group Limited, trading as PRG, acts as both an Employment Business and an Employment Agency

Association des Juristes Franco-Britanniques
Franco-British Lawyers Society Limited
organised in conjunction with the Bar Council of Northern Ireland, the Law Society of Northern Ireland,
the Human Rights Centre, Queen’s University Belfast and the French Embassy.

THE RIGHT TO PRIVACY IN THE
UNITED KINGDOM AND FRANCE
Friday 27 April 2007 (afternoon) – Saturday 28 April 2007 (morning)
(Privacy law – the social contract: the State, the Individual and the Fourth Estate)
Conference of the Franco-British Lawyers’ Society
Inn of Court of Northern Ireland, Royal Courts of Justice, Belfast, 27-28 April 2007
The Franco-British Lawyers Society will hold its inaugural conference in Northern Ireland at the Inn of Court on the right to
privacy in the United Kingdom and France. This will be a highly prestigious event which will address public and private law issues
on privacy.
The event will include the following participants;
Sir Brian Kerr, Lord Chief Justice of Northern Ireland
Lord Justice Paul Girvan, Judge of the Court of Appeal in Northern Ireland
Guy Canivet, The First President of the French Cour de Cassation (Supreme Court)
Bernard Rabatel, Liaison Judge, French Embassy
Lord Prosser, former High Court Judge, Scotland
Sir Michael Tugendhat, Judge of the High Court, England & Wales
Professor Emmanuel Décaux, Professor of Public International Law, University of Paris
The two-day Conference will attract 6 CPD hours.
Venue: Inn of Court of Northern Ireland, Royal Courts of Justice, Belfast
Dates: 27/28 April 2007
Cost:
£30 for members of the Franco-British Lawyers’ Society
£80 for non-members
A dinner will take place at Parliament Buildings, Stormont on Friday 27 April 2007 for all speakers and participants of the
Conference at a separate price of £45 per person (to include wines). Booking form and appropriate cheque, made payable to
THE LAW SCHOOL should be sent to Mrs Tracey Spence, The Human Rights Centre, School of Law, Room 28 GO2, 28 University
Square, Belfast, BT7 1NN

THE RIGHT TO PRIVACY IN THE UNITED KINGDOM AND FRANCE
27/28 April 2007
Title:

Name:

Firm:
Address:
Postcode:
Telephone Number:

E-mail:

I wish to attend the Conference only
I wish to attend the Conference and Conference Dinner
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Child contact sessions in Bangor
Knock Child Contact Centre has been

families. From Thursday 15 March 2007, a

Church, Main St (opposite ASDA). Referrals,

providing supported child contact facilities

Child Contact session is being provided in

as at present, must be made through the

for children of separated families for over

Bangor on a weekly basis as an outreach

Coordinator prior to contact taking place.

eight years.

service from Knock Child Contact Centre.

As families have often travelled from the

These sessions will take place on

Muriel Orr, Coordinator

Bangor/Ards area to Knock, it has been

Thursdays between 4.00pm and 6.00pm in

Tel: 028 9080 6091

decided to bring the service closer to the

the Church Hall of First Bangor Presbyterian

For further information please contact

Failure to provide Child Support information
At Antrim Magistrates’ Court a man has

Failure to comply with a request for

been fined £600 and ordered to pay costs

information from the Child Support Agency

of £54 after being found guilty of failing to

is a criminal offence and can lead to a

supply information which had been asked

maximum fine of up to £1000.

for by the Child Support Agency.
The Child Support Agency state that as part
Similar proceedings have also recently been

of its planned operational improvements,

taken against a non-resident parent in the

it is stepping up its efforts to make non-

Omagh Petty Sessions District, with similar

resident parents meet their financial

penalties being imposed.

responsibilities for their children.

Failure to comply with a
request for information
from the Child Support
Agency is a criminal
offence and can lead to
a maximum fine of up
to £1000.

Blood Tests – Evidence of Paternity
The Blood Tests (Evidence of Paternity)
(Amendment) Regulations (NI) 2007
increase with effect from 16 March 2007 the
charges which may be made by samplers
under the Blood Tests (Evidence of
Paternity) Regulations (NI) 1978 in respect
of scientific tests carried out on bodily fluid
or tissue for the purpose of determining
parentage in civil proceedings.
The previous charge of £17.40 (which has
been in place since 1 July 1992) has been
increased to £27.50.
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Attention Family Lawyers!
The AFSC is pleased to announce its lecture series for 2007 which will take place at the Edge
Bar and Conference Facilities, Mays Meadow, Laganbank Road, Belfast commencing at 1pm and
concluding at 4pm on each date:

Friday 20 April 2007
1. Name changes – Mr Alistair Butler – General Registrar’s Office.
2. Public and Private Law Adoption – Mr Michael Long QC.
3. Child Abduction and Hague Convention – Mr Henry Toner QC.
4. Coaching consultancy – Ms Donna Boyd.
Friday 1 June 2007
1. Children Order Case Law update – Mrs Siobhan Keegan QC.
2. Domestic violence – how does it affect children? – Barnados.
3. Foetal Alcohol Syndrome – cause and effect – Ms Maureen Walker.
4. Competency and attachment in Public Law Cases – NIGALA.
Friday 21 September 2007
1. The Civil Partnership Act – Mrs M A Dinsmore QC.
2. Collaborative Law - a practitioner’s perspective – Mrs Judith Brown.
3. The new Ancillary Relief Rules – one year on – Master Redpath.
4. Family Mediation – Muriel Orr and Sheena Bell (Family Mediation NI).
Friday 16 November 2007
Client care
1. Tales from the Law Society – Mrs Moira Neeson (LSNI).
2. Getting it right on costs – Mr Paul Kerr (Costs Accountant).
3. Practice and procedure in the Family and Domestic Proceedings Court – representative
from the NICtS.
4. Dealing with the Legal Services Commission – representative from the NILSC.

Family lawyers will be pleased to note that attendance at all of the above lectures will achieve 12
CPD hours, including your 3 Client Care hours. A light lunch and refreshments will be served during
the course of the afternoon.
Fees:

Attendance at one event: Member
Non member

£50
£70

Attendance at the entire lecture series and payment in advance will attract a 10% discount:
(10%)
Entire lecture series:

Member
Non Member

£200
£280

(£180)
(£250)

Payment can be made on the day or by posting your cheque made payable to AFSC to:
Eileen Ewing AFSC Treasurer c/o:
TC Solicitors

The AFSC is a non profit making

325 Shankill Road

association run by family lawyers for

BELFAST BT13 1FX

family lawyers and we are grateful for

Email: eileen@tclegal.co.uk

your continued support.

GMA
GMA Management Consultants
would like take this opportunity to congratulate our clients

Diamond Heron Solicitors
Murlands Solicitors
on the successful completion of their
ISO 9001:2000
Assessments by

SGS YARSLEY ICS Ltd
As Ireland’s leading Quality Consultants for the Public and Private Legal Sector, we provide consultation on:
ISO9001/2000 & LEXCEL
COMPUTERISED CASE MANAGEMENT
Listed below are some of the companies we have assisted and their respective assessments
NIHE Legal Department

ISO 9001

Lexcel

Directorate of Legal Services CSA

ISO 9001

Lexcel

Paul Ferris & Co

ISO 9001

Donaghy Carey Solicitors

ISO 9001

Lexcel

Robert G Sinclair & Co

ISO 9001

Lennon Toner & O’Neill

Lexcel

Donnelly Neary & Donnelly

ISO 9001

Lexcel

Campbell & Grant Solicitors

Lexcel

Rosemary Connolly Solicitors

ISO 9001

Lexcel

Lexcel

Elliott Duffy Garrett

ISO 9001

Lexcel

Arthur Cox NI

ISO 9001

L’Estrange & Brett

ISO 9001

BCC Legal Department

ISO 9001

Johnsons Solicitors

ISO 9001

Caldwell Warner Solicitors

ISO 9001

Lexcel

McFarland Graham McCombe

ISO 9001

Campbell Fitzpatrick

ISO 9001

Rory McShane & Co

ISO 9001

Lexcel

MacElhatton & Co.

ISO 9001

Fitzsimons, Kinney & Mallon

ISO 9001

Lexcel

Cunningham & Dickey

ISO 9001

Arthur Downey Solicitors

ISO9001

Macaulay & Ritchie

ISO 9001

Geo L Maclaine & Co

ISO 9001

Carson McDowell

ISO 9001

Sheila McGuigan Solicitors

ISO 9001

McKinty & Wright

ISO 9001

Gordon F W McIlwrath & Co

ISO 9001

Stephen Begley & Co

ISO 9001

Harrisons Solicitors

ISO 9001

Lexcel

Education & Library Board Solicitors ISO 9001

Lexcel

Carnson Morrow Graham
Murphy & O’Rawe

Lexcel
ISO 9001

Ciaran Rafferty Solicitors

Lexcel

Napier & Sons Solicitors

ISO 9001

Johns Elliot Solicitors

ISO 9001

Lexcel

C & H Jefferson

ISO 9001

Tughans Solicitors

ISO 9001

Lexcel

Lexcel

John Boston Solicitors

ISO 9001

Lexcel

Walker McDonald Solicitors

ISO 9001

Nelson Singleton Solicitors
D & E Fisher

ISO 9001

For a free consultation/quotation or further information contact;

Gary Millar at GMA
Pinetree Lodge, 40 Tullyhubbert Road Ballygowan, Newtownards, BT23 6LZ
Tel: 028 9752 8427 Mobile: 07831 530178 Fax: 028 9752 1256
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IT Update
Old ICT systems:
upgrade or replace?
Abstract

No Choice

The dilemma of whether to invest in ICT

This motivation is by far the simplest and

presents itself every so often. Should we

easily recognisable. Simply put it means that

spend or try to squeeze more life out of

your ICT systems are failing the business and

our existing computer systems? Here we

are causing problems. This might manifest

investigate how to make that decision.

itself in things like:

It happens to us all at some stage. Perhaps in

•

Running out of disk storage space.

March as the financial year draws to a close,

•

Software applications being
extremely slow.

our desk and we covet the sleek refinement

•

Slow Internet connection.

of one of Germany’s best. Whether we opt for

•

Slow and/or unreliable email delivery.

that new top of the range executive model or

•

Increasing support needed for PCs
and/or network.

•

Cannot open documents properly.

•

Increased system downtime.

•

Increased running costs.

•

Hardware and/or software no longer
warranted by manufacturer.

or when the brochure from Bavarian drops on

something more frugal, at some point we treat
ourselves to a change of car.

Peadar O’Byrne

will need to be disposed of and the cycle

Choice

starts again…

This is where you proactively enter the

While we may feel a degree of pride and

process of assessing whether to replace a

personal satisfaction in the investment, there is

Enough about cars: what about

computer system. There is usually a driver,

of course an intrinsic business value to a car,

computers?

such as someone within the business

whether used for travelling to work or in the

A strikingly similar sequence of events reveal

recognising that there is either a more

course of our daily duties. Simply put, cars are

themselves when it comes to the life of a

efficient way to trade, or that technology

a legitimate and logical business expense.

computer system; from buying a solution

is available that will give the company a

initially, writing its cost off against taxation,

competitive edge.

We probably want to keep it at maximum

getting it maintained and finally the decision

value and so diligently follow the expensive

process of replacing it.

service schedule to keep the warranty and
FSH intact. Besides: Who really wants to tempt

But what are the factors that influence the

fate by being left stranded on a lonely road just

decision to renew, replace or leave the

because we didn’t get it maintained properly?

existing systems alone? There should be
at least one of three concrete reasons for

After many (hopefully) care-free motoring

considering a change.

miles, the once gleaming chariot has lost
some of its lustre and it’s time for a change.
There may be a more significant reason, such

Reason 1: internal influences

An awareness of modern ICT solutions,

as seeking better performance, wanting to

There are a variety of internal motivations for

gained from publications, adverts, training

reduce running costs, increase equipment

considering whether to upgrade ICT systems

courses or speaking with colleagues is

specification or improve load space. In any

and I would give these two labels: Choice and

generally key to freely choosing to replace or

event, the current incumbent of your garage

No Choice.

upgrade systems.
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Reason 2: outside factors

talk with colleagues from rival companies

Making a decision: minimising risk

Outside factors are generally situations

and at times conversation will turn to ICT

Making an informed decision about whether to

where we cannot exert any degree of control

developments and the latest “gadgets” in use.

upgrade, replace or leave computer systems

and that force our hand into upgrading or

Again, while this may not be a compelling

in place comes down to one thing: availability

replacing – usually this is centred on software.

reason to upgrade, there is sometimes a

of information. You need to know historically

Software applications reach “end of life” at

natural fear that perhaps our rivals are ahead

how your computer systems have performed,

some point, where they are no longer sold or

of us in the profession due to the tools they

what your present needs are and if the current

supported by their manufacturers, leaving you

are using.

system is meeting those requirements.

no option but to replace or upgrade.
It’s really quite simple. If you don’t actually
Reason 3: the three year guideline

know what your present systems can do and

Don’t know who picked it, however, I suspect

have no measure for how they are performing

it may well have been the computer industry

at present, can you really make an informed

itself. The guideline simply asserts that you

choice as to whether they need to be

should consider a complete renewal of your

upgraded, replaced or not? Having historical

ICT systems every three years (it used to

performance measures of your computer

be five years). The primary motivation is

systems really helps, while getting an audit

that hardware and software evolve at such

of your present capabilities and ongoing

a rate that anything over three years old is

requirements is fundamental. Reputable ICT

considered to be obsolete.

companies should be able to provide this
service, which, although chargeable, always

There are however tangible reasons behind

saves money in the long run.

the three year guideline, in terms of hardware,
software and efficiency.
Hardware, for example, generally consists
Larger software suppliers, such as Microsoft,

of moving parts, which will, at some point,

release new versions of their software at

fail and consequently data could be lost -

publicly advertised intervals, so at least

therefore replacing the machinery before this

one can be prepared for any of the costs

might happen is sensible.

involved and planning needed to upgrade.
Two recent examples are Microsoft Windows

Increased efficiency is inherent in most new

Vista and Microsoft Office 2007, which will be

computer systems, due to faster software

discussed later in this article.

and hardware, so replacing with new
equipment can reduce time and subsequent

New software nearly always requires faster

cost savings. We probably all have had

and more powerful hardware on which to

experience of some piece of software on our

function and so deciding to upgrade software

old PCs responding slowly. While it is a minor

often comes with the sucker punch of having

irritation in an isolated instance, how many

There is certainly the old adage “If it ain’t

to replace PCs, and possibly your servers

times do you do that same thing every day?

broke, don’t fix it”, and this is a convincing

and network equipment.

If you lose five seconds each time, this adds

argument. Ultimately if your computer

up. Consider a Formula 1 racing car that is

systems are serving your business in the way

The other unrelated outside factor that can

not competitive and loses five seconds a lap

you wish them to, are as efficient as possible

influence whether to invest in ICT is a subtle

– at the end of the race this is the difference

and you are sure of your data and overall

form of peer pressure. As professionals we

between winning and finishing last.

security, why change?
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Upgrading – the downside

Similarly, I would think long and hard before buying

Upgrading in computer terminology usually

“clone” PCs and servers which are not tested

refers to installing some added components

and approved by Microsoft and similar software

into your PCs or server, like memory or hard

vendors. Always use a reputable hardware

drive space, which is much cheaper than

manufacturer that supplies a warranty and can

replacing the entire system. I would assert

show that its products have been approved for

however, that component upgrades for your

use by the software you wish to use.

tangible benefit for your company.
•

Work out what recurring cost savings (if
any) could be made by introducing new
technology through upgrading or replacing.

•

If you invest in new software, make sure
all staff members are trained to make full

computer network achieve limited success.

benefit. Too often training is seen as an

Hence, if you are considering upgrading

Alternatives: how do I extend the life of a

unnecessary overhead that can be cut to

hardware instead of full replacement (due

computer system?

reduce the capital outlay. However, it is

perhaps to cost constraints), be prepared for

The keys to extending the life of your computer

actually the fundamental aspect of a system

disappointing results.

systems are maintenance and forward planning.

replacement that will make the investment

Just like your car needs servicing to ensure

succeed or fail.

Unfortunately the terminology of replacing your

its longevity and help diagnose any budding

car (sometimes called upgrading) is completely

problems, computer systems require the same

transferable to the world of computer systems.

level of attention. Proactive maintenance keeps

In short upgrade = replace.

your systems up longer and running faster.

•

software or hardware until you have fully
satisfied yourself that implementing it will
not have any negative effect on the other
systems or software you have in place, or

Planning for the future, in particular with regard

will incur hidden costs as a result.

to ICT systems, helps to control budgets and
provide smooth transitions to new technology.

•

Be realistic about budget. Most decision

Why put off the shock of the cost of a new

makers underestimate an ICT project by at

system and the disruption it causes? Prepare

least 50%. Hidden costs and unforeseen

for it in advance. Know your business

problems will need a contingency budget to

processes and identify the most relevant

offset against.

technology to aid them, know the capabilities of
your computer system, its associated running

•

in accordance with European WEEE

new technology into your business.

regulations, enforced by local councils. There

recent release of Microsoft’s new desktop
Operating System, Windows Vista. This will

Tips for ensuring a successful computer

supersede Windows XP and will be included

system upgrade

with all new PCs shortly but requires much

•

Remember that all computer equipment
that is replaced must be disposed of

costs and investigate the benefits of bringing
This advice is all the more relevant due to the

Do not fall into the trap of investing in new

is a cost for disposal of ICT equipment and
there are a number of reputable companies
who provide this service.

Do not be guided by a company trying to

more memory, disk space, processing power

sell you software for your business; usually

and particularly graphical capability than

they do not see the entire picture of what it

with significant packaging (e.g. cardboard,

previous operating systems.

is your company needs and are focussed on

polystyrene, plastic, etc). This will also need

providing just one element.

to be disposed of legally and again a cost

The ramification is that if you are tempted
to upgrade the existing PCs in your office to

Remember that new hardware comes

will be incurred as it is commercial waste.
•

Do get professional analysis done to see
what it is your business needs in terms of

Vista, then there could be significant problems.

technology to help it be more efficient or

Our initial tests have shown that adding

competitive.

the recommended memory and graphical
capability to an existing PC does not achieve

•

PEADAR O’BYRNE CCNP, MCSE
Peadar O’Byrne is Managing Director of TCS
Solutions, an ICT Services company based

Do not buy or replace a computer system

in Belfast. He has worked in the ICT industry

the optimum result that you would get from a

•

unless you have a number of clear

for 11 years on some of the biggest ICT

new PC designed for Vista natively.

objectives for the system that will lead to a

networking projects in Ireland.
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Industrial Tribunal rules on fixed term contracts
In the recent decision in the case of Andrew

a Lecturer in Sociology as they were required

as the provisions in the Regulations were seen

Biggart -v- University of Ulster (00778/05),

to advertise the post externally in order to

as making it difficult in many cases to identify a

the Industrial Tribunal has provided very

comply with the Equality Commission’s Code

suitable comparator.

useful clarification of the law on fixed term

of Practice. The Tribunal stated that this took

contracts - in particular on the issue of relevant

the Commission’s guidance to its extreme and

Thus a critical issue in this case was whether

‘comparators’ under the Fixed Term Workers

was in contradiction of the rights of existing

Dr Biggart could identify a suitable comparator.

(Prevention of Less Favourable Treatment)

employees not to be dismissed for redundancy

UU argued that as no permanent member of

Regulations 2002. In this article John O’Neill, a

where there is suitable alternative employment

staff had ever been made redundant that there

partner in the firm of Thompsons McClure, the

available. (Indeed such an approach would

was no appropriate comparator. In considering

solicitors who represented Dr Biggart, sheds

also be entirely contradictory to the established

this matter, the Tribunal, in the absence of

more light on the case.

position under the Disability Discrimination Act

specific precedents or guidance from the higher

1995 where an employee who cannot continue

courts, followed the purposive approach of the

The Fixed Term Workers (Prevention of

to carry out their job due to a disability may

House of Lords to the issue of comparators on

Less Favourable Treatment) Regulations

lawfully be redeployed into a suitable available

the related issue of less favourable treatment

2002 generally require an employer to

post without the employer being required to

of part-time workers in the case of Matthews

treat the expiry of a fixed term contract as

advertise that post – Archibald -v- Fife Council

and Others -v- Kent and Medway Towns Fire

a redundancy and thus to follow a proper

[2004] IRLR 651 HL).

Authority and others [2006] 2 AllER 171.

The Regulations generally
require an employer to treat
the expiry of a fixed term
contract as a redundancy
and thus to follow a proper
redundancy procedure

The Tribunal found that the approach

redundancy procedure including undertaking
consultation and seeking suitable employment
for the person to be made redundant.
Dr Biggart was appointed by the University
of Ulster (UU) as a Lecturer in Social Policy
and Sociology in 1999 initially on a five year
fixed term contract which was extended on a

advocated by UU was too narrow stating
that the Regulations “…simply require… that
at the time when the alleged less favourable
treatment occurs, the fixed term employee and
the permanent employee are employed by the
same employer and engaged on the same or
broadly similar work. It does not require the

number of occasions. When the contract was
finally terminated in February 2005, Dr Biggart

Perhaps the most useful aspect of this decision

comparator to be in exactly the same situation

was not offered any alternative employment

to those concerned with issues concerning fixed

in relation to his circumstances as the fixed

despite the fact that the University was

term workers was the decision of the Tribunal

term employee. If this were the case it may well

recruiting new sociology staff.

in relation to Dr Biggart’s allegation that his

rob the legislation of its effectiveness.”

treatment by UU amounted to discrimination on
In considering how UU had dealt with the

the basis of his status as a fixed term worker.

The Tribunal went on to find that three other
members of staff who were employed by

situation the Tribunal found that there had
been no proper consultation with Dr Biggart,

As with other forms of discrimination the

UU at the same time as Dr Biggart and who

that he had not been given the opportunity to

Fixed Term Workers Regulations require an

were redeployed to other posts as part of

appeal against his dismissal and that UU had

appropriate ‘comparator’. Thus, to succeed

a reorganisation, whereas Dr Biggart was

no proper redundancy procedure in place. The

in a claim under these Regulations a person

specifically refused any such redeployment,

Tribunal was scathing in its criticism of UU as an

claiming discrimination must establish that

were suitable comparators.

employer stating that the reasons advanced by

he has been treated less favourably on

the Human Resources Director for not following

the grounds of his fixed term status than a

The Tribunal found that Dr Biggart had been

a proper redundancy procedure were “simply

comparable permanent employee. Most other

unfairly dismissed and made an award of in

breathtaking in their arrogance and inadequacy”

forms of discrimination allow for a hypothetical

excess of £36,000 to compensate him for

and that “the lack of an established written

comparator so that, for example, in a sex

his losses. They also found that he had been

procedure is certainly deplorable in an

discrimination claim a person may succeed

discriminated against on the basis of his status

organisation such as the University of Ulster

by establishing that they were treated less

as a fixed term worker but did not award any

which has a large workforce”.

favourably than a similar person of the opposite

further compensation.

gender would have been treated. The Fixed
The Tribunal also completely rejected UU’s

Term Workers Regulations do not allow for any

The full text of the decision is available on

assertion that they could not redeploy Dr

such hypothetical comparator. This has been

the Law Society Library’s Libero database,

Biggart into an existing vacancy for a post as

seen as a major drawback in these Regulations

www.lawsoc-ni.org
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Retainers and letters of engagement:
an engaging practice

Tuesday 24 April 2007 and Thursday 26 April 2007
The relationship between a solicitor and his/her client is primarily a

Scheme and Hugh McGrattan a partner in McCloskeys - a panel firm

contractual one. It is therefore of the utmost importance and a matter

which defends claims against solicitors as well as other professionals.

of good practice management that there is in place a formal letter of
engagement with the client at the commencement of the retainer.

The course will provide 2 of the compulsory Client Care and
Practice Management CPD hours needed. Participants will receive

This two hour seminar will focus on the key legal aspects of retainers,

a comprehensive resource pack with relevant course notes and

claims that have arisen as a consequence of no formal retainer being in

supplementary information. The cost of the course will be £60.

place, the key areas you should consider putting in letters of engagement
and the importance of having a complaints handling system in the office.
The seminar will be delivered by Gary Thompson - Managing Director

The seminars will take place at the following venues:
Ramada Da Vinci’s, Derry

Tue 24 April 07

12.30pm-2.30pm

The Hilton Hotel, Belfast

Thu 26 April 07

12.30pm-2.30pm

UIS Ltd - claim managers for the Master Policy Professional Indemnity

Retainers and Letters of Engagement: An Engaging Practice
Date:
Title:

Venue
Name:

Firm:
Address:
Postcode:
Tel no:
Cheque enclosed:

E-mail:
made payable to the Law Society of Northern Ireland
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Surveying the scene with the Northern
Ireland Judicial Appointments Commission
The President of the Law Society, James

duties, one of the first of these being the

The questionnaire has been prepared

Cooper, will be writing very shortly to each

need for research into historical patterns of

following consultations by the Commission

individual solicitor to encourage them to

appointments and how these may be affected

with the Bar and the Society and with parties

respond to a survey of the legal profession

by gender, race, religion, geographic location,

representing branches of the judiciary.

which is being carried out on behalf of the

disability and other factors. The overall aims

The Commission is being supported by

Northern Ireland Judicial Appointments

of the research are to examine appointments

the Northern Ireland Statistical Research

Commission (the Commission).

over time within the Northern Ireland judiciary

Agency which assisted in the preparation of

both generally and with reference to variables

the questionnaire. The Agency will conduct

The Commission is responsible for making a

such as branch of profession, educational

the survey and analyse the findings and

wide range of appointments to judicial office

background, length of time since qualification,

the results of the interviews with the focus

as set out in the Justice (NI) Act 2002. It has

career history, caring responsibilities, age.

groups. The postal survey is expected to be
sent to all members of the profession

a statutory duty under s. 5(8) to ensure that
appointments to judicial office are based

The research will look at how objective and

on 16 April. The Commission will publish

solely on merit. SS. 5(8) and 5(9) require it to

subjective factors affect women in particular in

the research findings but personal

undertake a programme of action to secure

considering applying for judicial appointment

information disclosed in the survey replies

as far as is reasonably practicable that those

and the barriers they face. It will also collect

will be kept confidential.

holding judicial office are reflective of the

information to develop strategies to increase

community and that when recommending

diversity in judicial appointments in line with

The Society has been working with

candidates for appointment a range of

the Commission’s statutory duties. The main

the Commission in the preparation of

persons reflective of the community is

part of the research will be a survey of both

the survey and in support of its overall

available for consideration.

branches of the legal profession carried out by

statutory responsibilities. The President’s

a postal questionnaire, supported by a limited

letter underlines the importance of the

The Commission has identified a range of

number of interviews and group discussions

Commission’s work and encourages as many

priorities in seeking to carry out its statutory

with focus groups.

as possible to respond to the survey.
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Solicitors’ Practice (Cross-Border Code
of Conduct) Regulations 2006
These Regulations have received the

The CCBE is the Council of the Bar and Law

on 19 May 2006 and was adopted by the

concurrence of the Lord Chief Justice

Societies of Europe and is the organisation

Society’s Council on 18 October 2006.

and came into operation on 31 December

recognised by the European Commission

2006. They replace similarly entitled 2000

as representing lawyers within the European

The Regulations and Code can be accessed

Regulations which had the same sole

Union. The Law Society of Northern Ireland

from the Members’ Section of the Society’s

purpose, namely to adopt into the Society’s

is a member of the UK delegation to the

website at www.lawsoc-ni.org

regulatory code the CCBE Code of Conduct

CCBE. The updated version of the Code

for European Lawyers, for the time being.

was accepted by the CCBE Plenary Session

Making an appearance
From time to time comments are passed to the Society’s Secretariat by members of the
judiciary and of the profession as to the standard and choice of dress worn by some solicitors
– especially in the Magistrates’ Court. Recently these voices have been getting louder and
more frequent.
Any solicitor should be tidily and appropriately dressed for court. While it is unfair to expect
the newly qualified and those who are means challenged to be dressed expensively, it is not
unfair to expect tidiness and smartness, even on a limited budget. A suit, in a sober colour,
is the optimum garb for court. The courtroom is not a place for a fashion statement - the key
note, it has been suggested, should be “smart rather than art”.

Register of Locums

CONTRIBUTORS SOUGHT
The editorial team for the Writ is open to any
suggestions for articles and features which readers
may have. If you would like to submit something

The Society maintains a register of

Paula Tohill

solicitors willing to act as locums. In

Law Society of Northern Ireland

recent years this has become out of

4o Linenhall Street

date as solicitors on the register did not

BELFAST

remove their name when they obtained

BT2 8BA
DX 422NR BELFAST 1

as locums. The Society believes it would

don’t hesitate to contact:
Karen Irwin, Burnside PR Ltd
028 90428899

email: karen.irwin@burnsidepr.com
Peter O’Brien/Heather Semple,

be helpful to the profession to update

Tel:

028 9023 1614

the register and would be grateful if

Fax:

028 9023 0696

any solicitor willing and able to act as a
locum would provide their details to:

discuss an idea you may have for an article, please

Tel:

other work or the Society was not
informed of other solicitors able to act

for inclusion in forthcoming editions or would like to

Law Society of Northern Ireland
Tel:

028 90 231 614

email: peter.obrien@lawsoc-ni.org
E-mail:

paula.tohill@lawsoc-ni.org

or heather.semple@lawsoc-ni.org
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Use of Special
Conditions
The Home Charter Committee is yet again
concerned at the prevalent use of contractual
riders and special conditions. Members are
reminded that riders should only be used, where
they are absolutely essential to the transaction in
hand and are in the best interests of your client.

Members are
reminded that
riders should only
be used, where
they are absolutely
essential
The objective of the Home Charter Scheme is
to provide certainty in the conveyancing process
- the use of special conditions undermines this
certainty.
Special conditions and riders should only be
attached to contracts in extreme circumstances
where they can be objectively justified.
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So you think you’ll never have a claim?
Various dates and venues: (see below)
The environment in which we work today has become busier and
more competitive than ever. With so many demands on the time of
a legal professional, it is all too easy to overlook vital issues such as
office systems and risk management.
This no-nonsense 3 hour seminar will concentrate on issues close to
the heart of any practitioner. Topics covered include types of claims,
claims avoidance, clients who cause claims and claims handling under
the professional indemnity policy.
The seminar will be presented by Tom McGrath - Regional Director,
Marsh Ltd and Gary Thompson - Managing Director, UIS Ltd.
The seminar will provide all 3 of the compulsory Client Care and
Practice Management CPD hours needed. Participants will receive
a comprehensive resource pack with relevant course notes and
supplementary information. Each course will run from 1.30pm
– 4.30pm and will cost £100.
The seminars will take place at the following venues:
The Mount Conference Centre,Belfast

Wed

2 May 2007

Radisson SAS Roe Park Hotel, Limavady

Thu 10 May 2007

Canal Court Hotel, Newry

Fri

Silverbirch Hotel, Omagh

Mon 14 May 2007

11 May 2007

Booking Form: So You Think You’ll Never Have A Claim?
Date:
Title:

Venue
Name:

Firm:
Address:
Postcode:
Tel no:
Cheque enclosed:

E-mail:
made payable to the Law Society of Northern Ireland

Let the market specialists
represent you.
BluePrint Appointments is a market leader in legal recruitment. Our consultants are
valued by both candidates and clients for their market knowledge, honest advice and ability
to deliver results. Our reputation has been built on the professional confidential service
offered to candidates and clients.
Conveyancing Solicitor
Our Client, a progressive and growing general practice based in West Belfast is seeking a Conveyancing Solicitor
to join their team. You will deal predominantly with residential conveyancing matters as well as some litigation.
Candidates will ideally be 1yr PEQ + with a solid background in conveyancing. A great opportunity to join an
expanding and forwarding thinking firm. Ref: JO289054

Legal Executive
Our client, a city centre law firm is seeking a Legal Executive to assist a Partner in the practice.
You will be primarily involved with the maintenance of mortgage repossession files.
Other work will involve undertaking procedures relating to debt recovery. Duties will
include attending court, research, investigation and taking statements. A varied and
challenging role. Ref JO295120

Corporate Solicitor
Our client, a leading Commercial law firm in Belfast is seeking a
Corporate Lawyer to join its established team. The Corporate Group
handles a wide range of transactions, including Mergers and
Acquisitions, Private Equity and Venture Capital, IPOs, Flotations
and Fundraisings Privatisations, Joint Ventures, Shareholders'
Agreements, Partnerships and Collaborative Structures.
Suitable candidates will most likely come from another
City Firm. Ref JO288948

Civil Litigation – Portadown
Our client, based in Portadown is seeking a Civil
Litigation Solicitor. Solicitors of all levels of PQE will
be considered, but the key personal criteria for the
position will be a willingness to adopt and
contribute to the firm's collegiate and supportive
culture, its warm and friendly atmosphere and its
dedication to excellent client service levels.

For more details on these and other interesting opportunities
contact Katherine on 028 9032 3333 or
e-mail legal@blueprintappointments.com
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Regulations for smoke-free legislation issued
The Smoking (NI) Order 2007 will come into

areas that are used as a place of work

minimum requirement at entrances to

operation on 30 April 2007. The legislation will

and communal areas, such as stairwells in

smoke-free premises which:

mean that smoking will no longer be permitted

apartment blocks.

- are located within other smoke-free

in enclosed public places and work places
right across Northern Ireland, including bars
and restaurants.

• a designated bedroom in a hotel, guest
house, inn, hostel or members’ club.
• a designated room in residential care

premises (for example, a shop within an
indoor shopping centre); or
- are for staff only (providing that the

homes, nursing homes, hospices,

premises displays at least one sign

Three sets of Regulations to underpin the

residential accommodation in mental health

148mm by 210mm with words, as set

smoke-free legislation have been issued by

units*, and research and testing facilities.

out above).

the DHSS&PS. They cover a range of issues

• prisons, young offenders’ centres and

including the definition of enclosed and

remand centres (social clubs, premises on

Examples of no-smoking signs are to be

substantially enclosed premises, exemptions,

which intoxicating liquor is sold, premises

distributed with guidance for employers to

signage requirements, and penalties. They are:

used for physical recreation of persons

be issued during April. Those responsible

other than those detained and visitors’

for smoke-free vehicles will be required

centres, will be smoke-free).

to display a no-smoking sign in each

• The Smoke-free Premises, Vehicle
Operators and Penalty Notices (NI)
Regulations 2007.
• The Smoke-free (Exemptions, Vehicles,
Penalties and Discounted Amounts)
Regulations (NI) 2007, and
• The Smoke-free (Signs) Regulations (NI)

• a designated room used as a detention
cell within a police station, an exercise area

compartment. The signs must display the
international no-smoking symbol.

within a police station and an interview
room within a CARE suite*; and
• specialist tobacconists (only for the
purposes of sampling).

Additional supplies, including signage
for smoke-free vehicles, will be available
free of charge from the relevant district
council’s environmental health department.

2007,
*The exemptions for mental health units and

Environmental Health Departments can

PSNI facilities are available for 12 months only.

also offer advice on the types of signage
premises are required to display in order to

DEFINITIONS

comply with smoke-free legislation.
Some of the key definitions are as follows:

SIGNAGE

• “Enclosed” refers to premises that have
a ceiling or roof and, except for doors,

The signage requirements under smoke-free

windows and passageways, they are wholly

legislation are as follows:

enclosed, either permanently or temporarily.

• Those responsible for smoke-free

PENALTIES
• Failure to prevent smoking in smoke-free

• “Substantially enclosed” refers to premises

premises must display at least one no-

premises may lead to a maximum fine on

that have a ceiling or roof but there is an

smoking sign in a prominent position at

summary conviction of £2,500.

opening or an aggregate area of openings
in the walls which is less than half of the
area of the walls, including other structures

each public entrance.
• This sign must:
- be a flat, rectangular sign that is not

that serve the purpose of walls and

less than 148 millimetres by 210

constitute the perimeter of the premises. In

millimetres.

determining the area of an opening or an
aggregate area of the openings, no account
is to be taken of openings in which there

- bear the international no-smoking
symbol at least 75mm in diameter.
- contain in characters that can be easily

• Failure to display no smoking signage
may lead to a £200 fixed penalty or to a
maximum fine on summary conviction of
£1,000.
• Smoking in a smoke-free place may lead to
a £50 fixed penalty or to a maximum fine on
summary conviction of £1,000.
• An offence of obstructing an authorised

are doors, windows or other fittings that

read the following words:

officer of a district council has also been

can be opened or shut.

“No smoking. It is against the law to

created for which the maximum penalty on

smoke in these premises”.

summary conviction will be £1,000.

On the sign, the words “these premises”
EXEMPTIONS
Full details of the exemptions available are set
out below.
• private accommodation except for those

may be replaced by words referring to

A full copy of the Regulations can be found on

the particular smoke-free premises, for

the Department’s website at www.dhsspsni.

example, “this hotel”.

gov.uk/index/phealth/php/health_promotion/

• A no-smoking sign that displays the
international no-smoking symbol is the

smoking_ni_order_2006.htm and on www.
opsi.gov.uk
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Gordon McIlrath (1934 - 2006) - A Tribute
The legal profession in Ballymena and beyond
were shocked and saddened by the sudden
death of one of their colleagues, Gordon
McIlrath, on 8 December 2006.
Gordon was a well known and well respected
solicitor who began his career as a clerk in
James Ballentine & Sons, where he continued
to be employed for a period after he qualified
as a solicitor in 1971. He then spent some
time in the practice of James L Russell and
Son before establishing his own practice,
Gordon F W McIlrath & Co.
Mr McIlrath’s prowess as a defence solicitor
was widely acknowledged, and tales of his
verbal battles in the courtroom were recalled
at his funeral, which was attended by many
members of the legal profession.

Mr McIlrath’s prowess
as a defence
solicitor was widely
acknowledged, and
tales of his verbal battles
in the courtroom were
recalled at his funeral

Gordon McIlrath

Mr McIlrath contributed to the legal profession

of Ballymena, Galgorm and Royal Portrush

by chairing Antrim and Ballymena Solicitors’

Golf Clubs.

Association and by serving on the Law
Society’s Council between 1997 and 2001.

John Rodgers, a fellow member of the NI

Paying tribute to him Joe Donnelly, the Chair

During this time he sat on the Criminal Law,

Solicitors Golf Society recalls that “Gordon

of the local Solicitors’ Association and Past

Contentious Business and Internal Relations

attended more outings than anyone, in any

President of the Law Society, said: “Gordon

Committees. He remained on the Criminal

weather. He could have been an inspiration

McIlrath was an honoured and respected

Law Committee as a co-opted member and

for “The Art of Coarse Golf”. I recall with

friend and colleague and his passing is a

was a valuable contributor up to the time of

pride an exceptional turn out of support

great loss not only to our Association but to

his death.

for his Society Captain’s Day at Portrush,
when the most memorable moment was

the local community, for he was recognised
as a true professional in furthering the rights

Gordon contributed much to the local

witnessed on the 18th by a substantial

of his clients.”

community, and through his love of football

crowd. Our intrepid County Antrim players in

he was closely associated with Ballymena

bunker combat with two suave long hitting

Gordon liked things done properly. John

United Football Club. As well as being the

Dutchmen. Gordon will be declaring that

Pinkerton, a fellow County Antrim solicitor,

Club’s honorary solicitor for a number of

“dubble-hutte” at the Pearly Gates

recollects one of Gordon’s last outings at

years, he was also a former Chairman, and

just now.”

Coleraine Petty Sessions Court. Gordon was

for a time was its representative on the Irish

very quick to impress on the presiding RM

League Management Committee. Until his

Mr McIlrath is succeeded in his practice by

that John’s case should be given precedence

death he was a Vice-President of the Club.

his 2 sons, David and Nigel. We extend our
sincere sympathy to both of them and to

over his given that John was a Past President
of the Society.

Gordon also loved golf, and was a member

Gordon’s wife Lila.
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Law Centre (NI)

UK Borders Bill
Mark Beal, policy officer at Law Centre (NI),
gives a preliminary critique of the new UK
Borders Bill and expresses concerns that it
may encroach on the human rights of people
who are subject to immigration control.
On January 29, the Home Office tabled its
latest Immigration Bill before Parliament.
According to Immigration Minister Liam Byrne
the focus of the Bill was to:
‘give immigration officers vital
new powers to do their job better,
to secure our borders, tackle the
traffickers and shut down illegal
working. It will build on existing
legislation and commitments made
by John Reid last summer to overhaul
our immigration system.’
The Bill’s clauses advance a radical package

practice for exercising the new powers and

conviction, this would suggest that an

of measures to make the UK immigration

sufficient training in their use yet worryingly

individual subject to immigration control

system more authoritarian. It has been

is not subject to sufficient independent

would have no recourse in the face of

seen as a response to the crisis in the

oversight or accountability.

action undertaken by immigration officials.

of foreign prisoners. Yet, while that was

These increased powers are set out

The use of biometric information

an administrative failure, the package of

throughout the Bill. In its first section they

The government is using the Bill to identify

measures in the Bill focus on extending

include extending the powers for an IO to

immigration as being the problem for

immigration powers both at entry points to the

hold an individual suspected of an immigration

which ID cards are the solution. This is

UK and internally and the continuing gradual

offence for up to three hours before a police

particularly problematic given the draconian

move to criminalise immigration rather than

officer must attend. The powers set out in

penalties facing immigrants in breach of

dealing with the actual issues such as Home

Clause 2 (Detention) are extensive as, given

immigration controls. As the Bill sets out

Office administration and the concerns of Her

the list of offences covered by s.24 of PACE,

in s.7(2) not only are defaulters liable to

Majesty’s Inspectorate of Prisons (HMIP) over

the United Kingdom Immigration Service

fines but non-compliance can also result

the quality of detention facilities. Instead the

(UKIS) are in effect able to arrest and hold for

in the cancellation of leave, which is a

Bill focuses on the role of immigration officials,

up to three hours anyone they suspect of an

disproportionate penalty. Similarly s.7(2)

the use of biometric registration, the treatment

immigration offence.

(b) allows the Home Office to disregard an

Home Office in 2006 over the deportation

of claimants, extending enforcement powers,

immigration application, without clarifying

the sharing of information on immigrants and

Furthermore, it is arguable that the

what this process would entail or apparently

an overhaul of the legislation relating to the

legislation could stretch these powers

establishing any right of appeal.

deportation of foreign criminals.

further - for instance though s.2 (2)(a) states

Another issue with the use of biometric

that an IO must arrange for a constable to

information and establishment of an ID

Powers at ports

attend as soon as is reasonably practicable,

cards scheme is that it is limited to a group

One of the areas of greatest concern is the

it does not appear to make this mandatory.

- migrants, who are already subject to scrutiny

considerable increase in powers immigration

This is compounded by clause 3(1) (b) and

from immigration officials. As the Guardian

officials will have as a result of the Bill. The

(c) where resisting arrest or assaulting an

newspaper recently highlighted, a Home Office

powers given to immigration officers (IOs)

IO is now punishable with imprisonment.

report has shown that non-white individuals

raise concerns that the Bill will effectively

As the Bill, under its automatic deportation

from Canada and South Africa were nine

create a second police force within the

measures, provides for individuals

and ten times, respectively, more likely to be

UK which will need prescribed codes of

imprisoned to be deported after their

stopped by immigration officials than white
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Law Centre (NI)

Collaborative Law
individuals from these countries. As with ‘stop

will affect mostly those who have not received

particularly given the changing demographics

and search’, other reasons are often used to

advice when making their initial application.

of society. It effectively allows immigration

justify prejudicial practices so if immigrants

officials to challenge and detain individuals on

are required to carry ID cards an unregulated

Enforcement

immigration force could target individuals in a

We are also concerned that provisions to

prejudicial manner.

automatically detain individuals prior to or

Conclusion

during the deportation process are contrary

The UK Borders Bill is a wide ranging

Finally and worryingly, in s.8 on biometric

to a.5 of the European Convention on

attempt to implement a number of draconian

information the government is reserving for

Human Rights.

measures that pander to a media agenda

itself wide ranging powers for the subsequent

an arbitrary basis.

rather than address the real issues facing

future use of personal information. Not only

Moreover, measures to arrest employers in

migrants and immigration practitioners in

will future regulations be subject to less

relation to illegal working set out in Clause

the UK. The Bill is likely to provoke greater

parliamentary scrutiny but the intention

23 will deter good employers from employing

vilification of migrants and make it more

appears to be to share information across

those subject to immigration control for fear

difficult for people who are subject to

government and other agencies - a move that

of falling foul of the constantly changing

immigration control to enjoy their human

would appear to be in contravention of a.8 of

immigration measures. This will force more

rights while, in effect, also segregating

the European Convention on Human Rights.

people into employment with criminal

society. The Bill has now cleared the House

employers, which will only scapegoat

of Commons and will be considered in the

migrants.

House of Lords after the Easter recess. Law

Treatment of claimants

Centre (NI) will be monitoring its progress.

The Law Centre and others are concerned
about Clause 16 which makes anyone

Clause 27 addresses a number of loopholes

subject to immigration control potentially

relating to people trafficking. While the

liable to have a condition of residence and/or

commitment of the government to tackle this

reporting criteria attached to the leave to

crime is welcomed we are concerned that

remain. There are no limits in the Bill to this

the other measures in the Bill will make it less

power, the potential for abuse is huge and

likely that individuals will come forward to

as it applies to EEA nationals too it could

report incidents given the penalties they could

be in contravention of EEA free movement

face for having an illegal immigration status.

principles. It appears the government wishes
to give itself the power, if it so chooses,

Deportation of criminals

to force migrants to report every time they

The Bill seeks to address the issue at the

move residence, which is an attack on an

centre of the Home Office crisis last year.

individual’s human rights.

Yet the measures proposed in the Bill restrict

North - South
Immigration
Forum

the scope for action of officials, including

Law Centre (NI) hosted the inaugural

Another disproportionate response is Clause

the discretion of the Home Secretary, and

meeting of a new North-South Immigration

18 which makes abusing the National

refute the present appeal process. These are

Forum on 24 January 2007.

Asylum Support Service (NASS) system an

moves likely to lead to further administrative

arrestable offence. This will have the effect

problems and potential injustices. Another

Practitioners and policy officers from a range

of further criminalising and demonising

questionable measure is the exception made

of non-governmental organisations in both

asylum seekers and may deter those in need

for Commonwealth citizens and citizens of

jurisdictions came together to discuss the

from claiming support for fear of arrest and

the Republic of Ireland. Given that there

law and practice in relation to the needs

subsequent deportation.

is no exception for other EEA citizens we

of unaccompanied children and separated

would foresee that this would be an area

families. The NGO sector was joined in the

open to challenge.

afternoon by representatives from statutory

Clause 19 drastically reduces appeal rights.
This arbitrary measure restricts access to

agencies, including the Northern Ireland

justice without taking into account potential

Information

Human Rights Commission and Northern

errors in the original decisions. Indeed

Clause 40 allows an official to search

Ireland Commissioner for Children and

a recent Amnesty International report

premises for proof of nationality if they believe

Young People, to hear presentations by

highlighted significant flaws in the quality of

an individual is subject to immigration control.

speakers from the United Nations High

Home Office decision making. This measure

This power is open to considerable abuse,

Commission for Refugees (UNHCR) in Ireland

43

44

Journal of the LSNI
March 2007

Law Centre (NI)

and the UK on the relevant international

The next meeting of the Forum, scheduled for

comments on its proposals to plan for

law and on good practice in dealing with

June 2007, will explore recent proposals for

support for unaccompanied asylum

children within the immigration system.

the major overhaul of immigration law in both

seeking children. Comments are invited

Representatives of the UNHCR in the UK

jurisdictions: the UK Borders Bill and the Irish

by 31 May 2007 (consultation document

will return to Northern Ireland to provide

Immigration, Residence and Protection Bill.

is available at www.ind.homeoffice.gov.
uk/6353/6356/17715/uasc.pdf). The Law

inter-agency training on unaccompanied
Meanwhile, the Home Office is inviting

minors and separated families in the spring.

UNHCR speakers Jacqueline Parlevliet and Emilie Wiinblad Mathez.

Centre will be preparing a response.

Mark Reid and Fidelma O’Hagan of Law Centre (NI) in the audience
at the North-South Forum.

HOW YOU CAN GET
COST-EFFECTIVE

CPD POINTS

WITHOUT HAVING TO
LEAVE YOUR OFFICE...
You and your team can benefit from training on subjects tailored
to your firm’s needs, at your offices and at a time that suits you
(choose from lunch-hours and early morning sessions).

CLIENT CARE & PRACTICE
MANAGEMENT
Subjects which
speciﬁcally meet the
needs of your ﬁrm.
What’s more, we can tailor your
training content to your ﬁrm, whilst
still ensuring that your course
meets the Law Society’s CPD
requirements. Topics that
our legal clients ﬁnd useful include:
Contact Wendy McCulla or
Susan Wilson today to organise your ﬁrm’s
training session on 028 9044 5100.
Harbinson Mulholland is registered to carry on audit work and
regulated for a range of investment business activities by the
Institute of Chartered Accountants in Ireland

IBM HOUSE

www.harbinson-mulholland.com

4 BRUCE STREET BELFAST BT2 7JD
T: 028 9044 5100 | F: 028 9044 5101

■ Personal Effectiveness (managing
time, communication and
networking skills)
■ Building a better Team to Improve
Staff Performance
■ Winning and Keeping Clients
■ Marketing your Firm
■ Anti-money laundering
Compliance
■ Money Laundering Reporting
Ofﬁcer Compliance
Following the training all participants
will receive a certiﬁcate to meet CPD
record requirements.
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Scale Costs in the County Court
We are grateful to the Secretary of the BSA

Court described the County Court system of

ensure that professional services are properly

for this article.

costs thus:

remunerated”6

They are fixed from time to time by the
As members will know only too well costs

County Court Rules Committee and have

There is frequent acknowledgement by the

payable in the County Court are set by the

statutory force. When the scales are applied

Committee throughout the disclosed papers of

scale fees (“the scales”) appended to Order

there is no element of discretion and

the need to ensure that “Professional services

55 of the County Court Rules (NI) 1981. The

taxation of costs and fees is not required.

require a fair and reasonable return for work

amounts presently prescribed by the scales

They are largely related to the amount at

done”7 but in Mr Kerr’s opinion the scales as

came into effect on 8 January 20071, following

stake in the proceedings and operate on the

determined by the Committee have failed to

a review of the scales by the County Court

swings and roundabouts principle: in some

give concrete expression to this aspiration.

Rules Committee (“the Committee”). The

cases solicitors and counsel may be fairly

recent Regulatory Impact Assessment (RIA)

handsomely paid for a case which has not

Mr Kerr notes the acknowledgement by

commissioned by the Northern Ireland Court

involved a great expenditure of time and

the Committee that the scales provided

Service which recommended that the previous

effort, in others they may have to do a great

for Ordinary Civil Bills are by far the most

scales be increased overall by 10.47%

deal of work for very modest reward.

important in terms of volume of cases through

afforded the Association the opportunity

the County Court. Of these almost 90% result

to look again at the level of remuneration

The scale fee is payable therefore whether the

in awards of less than £5,000.008 and a

provided for solicitors by the scales. The

payer thinks it too much or the payee too little.

solicitor’s remuneration is therefore determined

Association has obtained under the Freedom

by the first three bands on the present scale.

of Information Act 2000 various documents

The C & H Jefferson case has a secondary but

In his opinion, those bands very significantly

detailing the Committee’s approach and

equal importance as in it the Court held that

fail to provide a fair and reasonable return for

deliberations during the 2002 Review (“the

the scales were to apply as between solicitor

a solicitor.

disclosed papers”) and as part of its response

and own client as well as inter-partes except

to the RIA commissioned Paul Kerr, Legal

in exceptional cases in which the work done

Included in the disclosed papers is a

Costs Consultant, to comment on whether,

by solicitor or counsel might merit an extra fee.

document which is undated and in respect of

having regard to the principles which underpin

In the vast majority of cases therefore, unless

which the author is not identified but which is

a solicitor’s professional charges and the

a solicitor expressly contracts with his client

attached to the Report of the County Court

disclosed papers, the amounts prescribed

that the scales will not apply and discharges

Sub-Committee meeting on 21 February

by the scales provide fair and reasonable

the onus imposed upon him by Order 62 rule

20029. This provides a disturbing insight into

remuneration for solicitors. The following is

15(2) of the Rules of the Supreme Court (NI)

the Committee’s thinking.

a synopsis of Mr Kerr’s paper, the full text of

19804 of informing the client that in the event

which may be viewed on the Association’s

of success, he will only recover scale costs.

Website2:

Any professional charges levied as between
solicitor and own client will be limited to the

Before detailing Mr Kerr’s conclusions it is

amounts provided by the scales.

Three propositions are enunciated:
“1 The smaller the claim, the less number of
hours involved
2 The smaller the claim, the less qualified the

appropriate to remind members of the legal
framework within which the scales are set.

The work of the Committee was in part at

Order 55 Rule 2(1) of the County Court

least motivated by the recommendation of the

Rules (NI) 1981 as amended provides:

Final Report into the Review of the Civil Justice

person that requires to be involved10
3 The smaller the claim, the lower the uplift”

Reform Group5 chaired by Campbell LJ that

The application of any one of these

‘Subject to Rule 7(2), in all actions, suits

the system of fixed costs in the County Court

propositions would have been sufficient in

and matters and other proceedings…

should be preserved but that it should be

itself to reflect low value but the accumulative

there shall be payable - (a) to counsel and

regularly updated. The Report also stated:

application of all three is to abate the charge

solicitors, costs according to scales set out

by more than simply three times as the

in Appendix 2 and subject to the provisions

“The Group therefore recommends that, in

application of each proposition impacts upon

hereinafter in this Order specified’.

any future review of scale costs in Northern

the others.

Ireland, the County Court Rules Committee
The operation of the scales was considered

be alert to the need to keep the cost of

The author of this paper’s calculation for

by the Court of Appeal in the case of Re C

litigation in the County Court as economical

the first three bands i.e. for 90% of work

as possible, consistent with the need to

commenced by an Ordinary Civil Bill are:

& H Jefferson (a

firm)3

and in that case the
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Band 1.

0 -£1,000

Hours 7 ½

Rate £50;

Uplift 25%

£468.75

Band 2.

£1001- £2,500

Hours 12 ½

Rate £55;

Uplift 40%

£962.50

(£450)
(£950)

Band 3.

£2,501-£5,000

Hours 15:

Rate £65;

Uplift 40%

£1,449

(£1,350)

The hourly rate by which a solicitor’s profit

Justice and the former Recorder13 the

in smaller cases the work carries a low level

costs are calculated is meant to reflect the

following interchange is recorded:

of remuneration and may in some cases

cost to the solicitor of doing the work11

be materially below what normal hourly

below which he would work at a loss. It is

“The Chief Justice then asked whether there

rates would produce but between smaller

calculated having regard to the overheads

was more work involved in the higher value

and larger cases that tends to even out

of running a practice. Those overheads do

County Court cases. The Recorder indicated

for solicitors with a regular county court

not abate because the work is done in the

that there was not”

practice”14

County Court. The standard rate of charge
for 2002/03 as set by the Taxing Master was

Whether liability is admitted or denied

In a Table15 appended to correspondence

£73.00. No explanation is given, however as

is more likely to effect the time needed

from the Committee to the Taxing Master,

to how the author arrived at the rates of £50,

to bring an action to conclusion but

the total amounts of costs paid over a

£55 and £65 used for the bands 1-3, which

surprisingly no cognisance was taken by

period of time in the previous thirteen bands

in terms of the number of cases to which

the author of the paper of the effect of an

were condensed into the new seven bands

they apply, are the most important bands of

action being contested.

as follows:

value. These are substantially less than the
“standard” rate set by the Taxing Master and

The uplift proposed in each of the three

Band 1

£ 486,142.00

solicitors are therefore being remunerated at a

bands fall below judicial guidelines. In

Band 2

£1,818,191.00

rate below the level at which their overheads

Donaldson, Campbell J gave guidance as to

Band 3

£3,950,501.00

are covered. They are in effect being asked to

the appropriate uplift and in that case 50% is

conduct litigation in the County Court at

noted as appropriate for a routine case. That

a loss.

guideline is not ousted by the fact that the
case is one of limited value.

The fact that a less experienced practitioner

£6,254,834.00
Band 4

£1,387,497.00

Band 5

£ 512,076.00

can conduct such litigation is not a reason

In Re C & H Jefferson, Carswell LJ also

Band 6

£ 139,876.00

for a lower rate of charge and is contrary

described the scales:-

Band 7

£ 49,742.00

to established principles. In Donaldson –vEastern Health & Social Services Board12

“They are largely related to the amount at

Campbell J, as he then was, held that there

stake in the proceedings and operate on the

should be one rate of charge applicable to all

swings and roundabouts principle: in some

The total of the fees in the first three bands

solicitors in Northern Ireland.

cases solicitors and counsel may be fairly

– those providing a modest return - however

handsomely paid for a case which has not

is almost 3 (2.99) times that of the total of

Similarly no explanation is given as to how

involved a great expenditure of time and

the remaining bands and fall very far short

the time allowed has been chosen. As part

effort, in others they may have to do a great

of evening out the losses incurred by the

of a submission of the Law Society to the

deal of work for very modest reward.”

work which falls within the first three bands.

2002 Review, Mr Kerr had carried out an

£2,089,191.00

In short, on the figures produced by the

examination of a number of files belonging to

A very important justification for the “swings

Committee, the “swings and roundabouts”

a number of solicitors and the times used do

and roundabouts” principle is that the

principle simply is not working.

not correspond to the empirical data gathered

handsomely paid cases will balance out those

by Mr Kerr. The limited survey undertaken

for which the solicitor receives only a very

A further justification put forward by the

by Mr Kerr suggests that the potential

modest reward so that overall a solicitor will

Committee for the low level of remuneration

for higher damages does not necessarily

receive fair remuneration for his work in the

provided by the lower bands in the scales is

mean more work for the solicitor and this

County Court:

the need for proportionality:

“I would not question the proposition that

“We sought to maintain the principle that

is acknowledged by the then Recorder. In
a meeting between the former Lord Chief
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there should be a measure of proportionality

and an amount of time appropriate for the

between the amounts awarded and costs”

work are used, the fees payable in the bulk

8

Letter from His Honour Judge Hart, as he
then was, to the Lord Chancellor dated 12

of the cases in the county court provide

November 2002

inadequate and unfair remuneration. The

9

only one of a number of factors to be taken

“Swings and Roundabouts” principle simply

10

Reflected in a lower rate of charge

into account when determining if costs

does not work as the lower paid cases in

11

Thompson -v- Department of the

are proportionate, the others being (ii) the

which losses are incurred are many times

importance of the case; (iii) the complexity

greater than the better paid cases and the

of the issues; and (iv) the financial position

latter do not balance out the former.

Mr Kerr points out however that value is

of each party16 . Proportionality must not be

The author of the Report is not identified.

Environment for Northern Ireland [1986]
NI 74
12

[1977] NI 232

13

Minutes of a Meeting held on Monday

used as a cap on costs; rather if costs prima

1 July 2002 at 9.30am in the Judges

facie seem disproportionate to the amount

Assembly Room, Royal Courts of Justice

of the award or settlement, one must look

1

SRONI 2006 No 521

to see why and if there are reasons justifying

2

www.belfast-solicitors-association.org

the costs claimed, then those costs should

3

[1996] NI 404

be allowed17 . In determining proportionality

4

Rules of the Supreme Court (NI)

solely by reference to value the Committee
had applied the wrong test.
In conclusion, Mr Kerr expressed the opinion

47

14

His Honour Judge Hart
15

June 2000

6

Paragraphs 79 -78

7

Explanatory Memorandum which

that when compared against a time based

accompanied the draft Rules submitted to

calculation in which a correct rate per hour

the Lord Chief Justice on 18.06.02

Table C Marked as Annex A to the
correspondence to the Taxing Master in the
papers briefed to me.

(Amendment) 1988
5

In a letter dated 25.06.02 Lord Carswell to

16

“Overriding Objective” recommended by
the Campbell Report and incorporated in
Rule 1a of the Rules of the Supreme Court

17

Lownds –v- Home Office [2002] EWCA Civ
365,[2002] All ER (D) 329 (Mar)

Guide to the Private Tenancies (NI) Order 2006
Housing Rights Service works to achieve positive change by protecting and promoting the rights of people who
are in housing need in Northern Ireland. Established in 1964 the organisation is the leading specialist provider of
independent housing advice in Northern Ireland.
The Private Tenancies (NI) Order 2006 comes into operation on 1st April 2007 and is the ﬁrst major piece of
legislation concerning the private rented sector in Northern Ireland to be passed for almost 30 years.
This comprehensive guide provides an essential overview of the 2006 Order which is
divided into 6 Parts, 75 articles and 5 Schedules. The Order covers:

•
•
•
•
•
•
•

Obligations of landlords and tenants
Unﬁtness and disrepair
Certiﬁcates of ﬁtness and rent control
Amendments to the Rent (NI) Order 1978
Miscellaneous matters
Role of the rent ofﬁcer and rent assessment committee
Repeals of other legislation.

This guide is essential for anyone working as a legal professional, welfare rights/housing
adviser or estate agent/letting agent.
Price: members £5 non-members £9.95
middleton buildings
10-12 high street
belfast bt1 2ba

To order a copy of the Guide contact Adele Pound on 028 9024 5640 or
email adele@housingrights.org.uk
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BSA Golf Outing
The BSA Golf Outing this year has been arranged to take

BSA GOLF OUTING BOOKING FORM

place at Malone Golf Club, Upper Malone Road, Belfast on

Thursday 17 May 2007, 2.00pm - 4.00pm

Thursday 17 May 2007. The tee has been reserved between
2.00pm and 4.00pm. A meal and prize-giving ceremony will
take place in the evening. The total cost will be £55.00 per

Name:

player; being £45.00 for the golf, £6.50 for the meal and
£3.50 subscription. Malone Golf Club members and persons

Contact address:

not wishing to partake of the meal should adjust the payment
as appropriate.
All members of the Association and their guests are most
welcome and you are invited to complete the form and return
it as soon as possible. This can also be done via our website

Tel:

www.belfast-solicitors-association.org. There will be prizes
for the main competition for members with official handicaps

E-mail:

and for visitors. There will also be a special competition for
members without official handicaps. The main prizes will
be decided on a stable 4-point basis on a full handicap

Please indicate against the names the prizes to be played for:
Members

Visitors

Members Special

(maximum 24).
Return to BSA Administrator, Suite 7, Merrion Business Centre,
For any further information please contact Committee

58 Howard Street, Belfast BT1 6JP

Member John Guerin at Campbell Fitzpatrick Solicitors 028

E-mail: briege@belfast-solicitors-association.org

9032 7388, e-mail john@cfs-law.com

PROBATE AND TRUST SEMINARS
Two half-day seminars in association with Higgins Insurance & Investments on 27th
April and 17th May at the Reform Club, Belfast 10.00-13.00 each day
We are pleased to be able to present two very popular speakers for a pair of seminars
designed to update and inform on topics affecting practices today.
1. 27th April 2007

John Woolley LL.B FCII FTII
Trusts, IHT and Will Planning: Case Studies and Solutions
• Budget Update 2007: implications and opportunities
• Problem areas
• Benefits of Trusts in tax planning
• Further clarification of Finance Act 2006: planning with the
home, and Will planning
John is a Director of Techlink, a specialist consultancy firm
providing up to date tax and financial advice to professional firms.
He brings a wealth of experience and as a barrister is well versed in
assisting the legal profession.

2. 17th May 2007

Sheena Grattan LL.B
Recent developments in Inheritance Tax, including:
• Farmhouses
• Conacre
• Deeds of Variation
• Partially Exempt Residue
Sheena is a practising barrister, lecturer and the author
of Succession Law in Northern Ireland, the Trustee Act
(NI) 1958 and, with James Kessler QC, Drafting Trusts
and Will Trusts in Northern Ireland.

These seminars provide 3 hrs CPD each and as the seminars are designed to complement each other they are available for a combined price
of £175. They can also be reserved individually at a price of £95. To reserve a place, please email martincatherwood@cjhiggins.co.uk or call
Martin on 028 9073 0721. Places are allocated on a first come, first served basis and demand is expected to be high.
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Northern Ireland Young Solicitors’ Association

Mid Summer Ball
We are pleased to announce
our Mid Summer Ball
SATURDAY 9 JUNE 2007
Tickets £35.00
at the exclusive and historic venue

THE GREAT HALL, QUB
DRINKS RECEPTION: 7.30pm
DINNER @ 8.00pm IN BANQUETING HALL
AND LIVE BAND

Places for this year’s event are extremely
limited. Interested parties should complete the
booking form below. Cheques are to be made
payable to the NIYSA Cheques, booking forms
and table plans of 10 to be sent to Darren
Toombs c/o Carson McDowell Solicitors,
Murray House, Murray Street, Belfast Tel:
02890 244951 (No reservation confirmed until
cheque received). Or Contact your Institute
NIYSA Representative.

BOOKING FORM
NAME
FIRM
ADDRESS

E-MAIL ADDRESS
TELEPHONE
I ENCLOSE REMITTANCE OF £
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High Court, Court of Appeal
and Tribunal Decisions
High Court
and Court of
Appeal decisions

IN THE MATTER OF THE DIRECTOR OF

ordered to proceed to trial in the normal way

THE ASSETS RECOVERY AGENCY AND

COURT OF APPEAL

IN THE MATTER OF MALACHY JAMES

23 FEBRUARY 2007

MALLOY AND PATRICIA MALLOY AND

KERR LCJ, WEATHERUP J

MFS FUELS SUPPLIES LIMITED, TILE
SAFE LIMITED, MFS BALLYBAY LIMITED
AND MFS DEVELOPMENTS LIMITED AND

IN THE MATTER OF J (THRESHOLD

CUNNINGHAM, STEPHANIE V BALLYLAW

IN THE MATTER OF THE PROCEEDS OF

CRITERIA: NON-ACCIDENTAL INJURY)

FOODS LIMITED

CRIME ACT 2002

Application by Health and Social Services Trust

Appeal by way of case stated to an Industrial

Application brought on behalf of the Director of

for a care order in respect of child J. - whether

Tribunal in a disability discrimination claim.

the Assets Recovery for directions to be given

threshold criteria established under a.50(2)

- Tribunal found that the appellant had failed

as to the further conduct of the investigation

Children (NI) Order 1995. - whether further

to satisfy the definition of disability within the

by the Interim Receiver as to whether the

care order should be made. - older sibling had

Disability Discrimination Act 1995 at the time

Receiver may investigate as to whether or

died, and had sustained non-accidental injuries

of the alleged discriminatory act. - appellant

not any property acquired by the dependants

prior to death which had not been explained.

required the Tribunal to state a case to the

prior to 2001 is recoverable property within

- standard of proof with regard to remaining

Court of Appeal as to whether it had applied

s.304 Proceeds of Crime Act 2002. - meaning

sibling, who is the subject of this application.

the correct statutory test as to whether the

of “same unlawful conduct” in s. 247 of the

- J’s mother has learning difficulties, poor

applicant’s impairment substantially affected her

Proceeds of Crime Act. - HELD that “same”

parenting skills and poor parenting shown to

ability to carry out normal day-to-day activities

should be interpreted so as to include property

her by her own mother, particularly during her

and whether it applied the correct legal test as

being the product of unlawful conduct

teenage years. - domestic abuse. - HELD that

to whether the adverse effect of the appellant’s

generically similar to that originally identified by

the threshold criteria has been established

impairment was long term. - appeal dismissed

the Director, and that the original Order stands

under a. 50 (2) Children (NI) Order 1995, and

COURT OF APPEAL

HIGH COURT

that harm was attributable to an absence

31 JANUARY

1 DECEMBER 2006

of proper care being given to the deceased

KERR LCJ, HIGGINS LJ, GIRVAN LJ

COGHLIN J

child. - it was also HELD that in the care of its
mother J would be at risk of significant harm
because of the quality of care given by her

IN THE MATTER OF AN APPLICATION

IN THE MATTER OF AN APPLICATION

mother and her family environment

BY MARGARET DELANEY FOR LEAVE

BY THE DIRECTOR OF PUBLIC

HIGH COURT

TO APPLY FOR JUDICIAL REVIEW OF A

PROSECUTIONS FOR JUDICIAL REVIEW

18 JANUARY 2007

DECISION OF THE BELFAST IMPROVED

Application for judicial review of Downpatrick

GILLEN J

HOUSING ASSOCIATION AND IN

Youth Court Panel’s refusal of application for

THE MATTER OF A POLICY OF THE

adjournment of the trial on charge of assault

DEPARTMENT OF SOCIAL DEVELOPMENT

occasioning actual bodily harm and dismissal of

J & A DEVELOPMENTS LTD v EDINA

Application by tenant of Belfast Improved

that charge when the prosecution was unable

MANUFACTURING LTD AND ARMOURA

Housing Association to buy her bungalow.

to proceed. - PPS file not available in Court

LTD AND JOHN FRANCIS MCBRIDE,

– application initially denied. – right to enjoyment

and defendant did not consent to adjournment

PETER ANTHONY DOLAN, GERARD

under the ECHR. – whether policy of Housing

and witnesses were not present in the Court. -

COYLE AND BARRY GALLAGHER T/A ADP

Association not to sell any bungalow with one

proper approach to adjournments. - checklist of

ARCHITECTS AND DESIGN PARTNERSHIP

or two bedrooms to tenant was irrational and

matters to be taken into account by Magistrate

Contractual effect in certain circumstances of

inflexible. – HELD that leave granted to bring

in deciding whether to grant an adjournment.

the preparation of a tender for building work.

proceedings

- HELD that the RM did not examine whether a

- selection of builders were invited to tender for

HIGH COURT

short or lengthy adjournment would have been

the works. - the three lowest tenderers were

13 DECEMBER 2006

required in order to allow the case to proceed.

then invited to a meeting and invited to reduce

DEENY J

- decision to refuse the adjournment and the

their price without reducing their specification.

dismissal of the charge quashed and matter

- whether contrary to the Code of Procedure
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to attempt to renegotiate a lower contract

KELLY v DRD

IN THE MATTER OF AN APPLICATION BY

figure on the bases of the original specification.

Damages. - personal injury claim following a

OFFICER L AND OTHERS FOR JUDICIAL

- whether contractual obligation on defendants

fall on a pavement. - negligence, nuisance and

REVIEW

to comply with the principles in the Code of

breach of statutory duty. - whether pavement

Appeal against granting judicial review of a

Procedure. - definition of “tendering” procedure.

was in a dangerous condition. - temporary

ruling made by the Panel members of the

- definition of “in accordance with the principles

tarmac repair had been carried out to the

Inquiry into the death of Robert Hamill. -

of”. - HELD that there was a binding contract

footpath. - HELD that on the balance of

anonymity of witnesses due to give evidence

to the effect that the principles of the Code

probabilities any of the matters brought to the

at the Inquiry. - Inquiry had ruled that there

would be applied and that therefore while there

Court have not been made out by the plaintiff

were no grounds for granting anonymity to

was no obligation on the defendants to accept

HIGH COURT

serving police officers called as witnesses,

the lowest tender they bound themselves to

24 JANUARY 2007

this decision was subsequently granted a

accept either no tender at all of those submitted

MORGAN J

judicial review at trial. - whether Judge was

subject to the possibility of reduction in

wrong to conclude that, for the purpose of

circumstance contemplated by the Code. - by

deciding whether a. 2 ECHR was engaged,

entering into a process of negotiation by which

JAMES KEYS AND BERNADETTE

it was necessary to address the question of

tenderers were invited to reduce their tenders

MCGINLEY v DEPARTMENT OF

whether the applicants for anonymity had

and awarding the contract to the second lowest

REGIONAL DEVELOPMENT

subjective fears as to their safety and then to

tenderer at his reduced price the defendants

Whether a Vesting Order made by the DRD

consider whether those fears were objectively

were in breach of contract and the plaintiff is

was validly vested land on behalf of the

justified. - whether Panel’s approach to

entitled to recover damages. - allegations of

applicants, and, if so, whether there has

assessing the risk was correct. - HELD that

negligence and breach of contract regarding the

been non-compliance with the procedural

appeal dismissed and decision of Panel

provision of advice and professional services

requirements of the relevant legislation which

quashed. - Panel ordered to address again

provided by the architect. - damages awarded

has substantially prejudiced their interests.

whether the respondent’s a.2 ECHR rights

accordingly

- whether breach of applicant’s Convention

were engaged by determining whether there

HIGH COURT

rights on the freedom of peaceful enjoyment

will be a real risk to their lives by having

11 DECEMBER 2006

of possessions. - applicants were not given

the evidence under their own names and

MCCOLLUM, SIR LIAM

notice of the Department’s intention to vest,

unscreened rather than whether any existing

and are challenging the making of the Vesting

risk would be increased

Order. - whether onus on the Department to

COURT OF APPEAL

RE: K AND S

satisfy the court it carried out diligent enquiries

5 FEBRUARY 2007

Appeal by the Health and Social Services

as to the ownership of the land. - whether

KERR LCJ, CAMPBELL LJ, GIRVAN LJ

Trust against the Master’s Order refusing the

the Department complied with the procedural

Trust’s application authorising reduction of

requirements of Schedule 6 of the Local

contact between the mother and father of the

Government Act (Northern Ireland) 1972. -

JAMES MCCLEAN v GEORGE

2 children (K and S) from once per fortnight

HELD that there was a breach of procedure,

MCLARNON

to once per month pending the hearing of an

but that, so long as the compensation offered

Appeal from Order of Master refusing

application to free them for adoption. - whether

is fair, the interests of the applicants have not

defendant’s application that the issue of

fresh evidence should be admitted. - whether

been prejudiced, and will not have suffered

liability be tried separately from that of

it was in the best interests of justice and of

from the breach of the ECHR. - if they had

damages. - plaintiff suffered severe injuries

the children that the normal rules relating the

been supplied with a notice of Intention to Vest

after being knocked down by defendant. -

admission of fresh evidence should be relaxed.

and had objected, this was unlikely to have

determination of what is just and convenient

- HELD that it is appropriate that the fresh

been successful in any event. - application

in the interests of all parties and in the public

evidence in this case should be heard on the

dismissed

interest. - discretion on whether to order

appeal

HIGH COURT

a split trial. - defendant needs to establish

HIGH COURT

20 DECEMBER 2006

there is a substantial prospect that the issue

13 DECEMBER 2006

NICHOLSON J

of liability will dispose of the whole case. -

GILLEN J

whether a split trial would adversely affect the

51

52
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High Court, Court of Appeal
and Tribunal Decisions
prospects of settlement. - HELD that trial be

R v WILLIAM JAMES FULTON AND

the sentencing was not excessive given

split at early date fixed by the Judge

MURIEL GIBSON (NO.10)

the seriousness of the offences. - appeals

HIGH COURT

Defendants jointly charged with a large

dismissed

9 FEBRUARY 2007

number of offences. - first defendant faces

COURT OF APPEAL

STEPHENS J

62 counts in relation to attempted murder,

16 FEBRUARY 2007

murder, grievous bodily harm, causing an

KERR LCJ, GIRVAN LJ

explosion, attempted robbery, conspiracy
R v WILLIAM COURTNEY (PROSECUTION

to murder, punishment shootings, hijacking

APPEAL PURSUANT TO ARTICLE 17 OF

a vehicle to be used as a hoax bomb,

R v JR

THE CRIMINAL JUSTICE (NI) ORDER 2004)

possession of firearms with intent, intent to

Appeal against sentence. - appellant pleaded

Application for leave to appeal against judge’s

pervert the course of justice, hijacking and

guilty to a succession of sexual assaults

decision that the defendant had no case to

false imprisonment, importing and supplying

on this daughters over a period of years.

answer on charges of murder and belonging

Class A and Class B drugs, directing activities

- whether, applying the principle of totality,

to a proscribed organisation. - application

and membership of a terrorist organisation.

the selection of an effective sentence of 10

for leave to appeal against the ruling in

- second defendant faces 8 charges including

years’ imprisonment was excessive and

relation to the murder charge. - whether

witholding information, murder, conspiracy to

disproportionate. - whether the appellant’s

judge had neglected to take proper account

bomb, possession of detonators, pipebombs

current medical condition (cancer of the larynx)

of a substantial body of evidence which may

and firearms and membership of a terrorist

warrants a more merciful disposal of the case.

be sufficient to establish a prima facie case

organisation. - charges against the defendants

- sentencing in cases of familial sexual abuse.

against the defendant. - whether the ruling

based on conversations recorded during police

- aggravating and mitigating factors. - impact

to stop the case was reasonable. - whether

surveillance. - whether Fulton was bragging

on abuse victims. - HELD that sentence was

new trial should take place in the Crown

in order to impress colleagues and enhance

excessive and that the effective sentence be

Court. - HELD that the judge erred in law in

his credibility. - whether he falsely attributed a

reduced to 8 years’ imprisonment, but this was

his approach to the evidence, and that the

role to himself in the offences he described.

not an exceptional case where an exceptional

interests of justice require that the defendant

- whether he was recounting stories told by

level of mercy was justified

stand trial on the first count. - leave to appeal

others. - admission of evidence. - whether

COURT OF APPEAL

granted and defendant directed to stand trial

defendant under the influence of drink or

KERR LCJ, CAMPBELL LJ, SHEIL LJ

for murder

drugs when the recordings were made. -

19 JANUARY 2007

COURT OF APPEAL

corroboration of evidence. - whether second

26 JANUARY 2007

defendant had abnormality of mind. - previous

KERR LCJ, CAMPBELL LJ, COGHLIN J

good character and clear record, with the

RvN

exception of convictions for drugs offences. -

Defendant charged with indecent assault and

HELD that both defendants guilty on all counts

rape of his younger sister. - prosecution, on

R v WILLIAM JAMES FULTON AND

CROWN COURT

the advice of the Health and Social Services

MURIEL GIBSON

7 DECEMBER 2006

Trust, indicated they did not intend to proceed

Sentencing. - murder and other terrorist related

HART J

with the case, given the effect this would have

offences. - minimum term to be fixed under

on the victim when she would be required

the Life Sentences (NI) Order 2001. - range of

to give evidence. - application for order the

sentences served by Life Sentence prisoners in

R v LOWEY, ROBERT AND BENNETT,

counts be left to lie on the books, and not to

Northern Ireland. - aggravating and mitigating

DAVID ALEXANDER

be proceeded with without the leave of the

factors

Blackmail. - membership of an illegal

Crown Court or the Court of Appeal. - whether

CROWN COURT

organisation. - appeal against sentence

the trial should proceed to a conclusive verdict

26 JANUARY 2007

imposed for the blackmail charge. -

and not leave the burden of a trial hanging over

HART J

aggravating and mitigating factors. - Attorney

the defendant for several years. - HELD that

Generals Reference No. 5 of 2004 (Thomas

the request to let the charge lie on the books

Potts) and guidance as to the range of

be refused, given the need for expedition in

sentences to be imposed. - HELD that

determining criminal matters for defendants of

Journal of the LSNI
March 2007

The full text of these decisions are available on the Libero Database in the
member's section of the Law Society Website at www.lawsoc-ni.org

this age. - case to be listed for trial

the consortium was a joint venture. - whether

the Governor of HMP Magilligan de-selecting

CROWN COURT

on the true construction of the agreement the

the applicant from Foyleside Resettlement

9 FEBRUARY 2007

parties agreed to do so in the event of a failure

Unit. - applicant sentenced to 12 years’

HART J

to reach agreement on the structuring of a

imprisonment for possession of firearms and

company which is the appropriate body for the

is due for release on 23 November 2007.

holding of the land. - HELD that the Consortium

- prisoners required to sign a “contract” to

R v COLIN JAMES THOMPSON

Agreement did not constitute a legally binding

be eligible for the Resettlement Unit. - failure

Indecent assault. - ruling on application for

agreement. - appeal allowed

to comply with the terms and conditions

special measures direction under Articles 7,

COURT OF APPEAL

thereof may result in them being returned to

12 and 15 of the Criminal Evidence (NI) Order

16 FEBRUARY 2007

mainstream prison. - applicant removed from

1999. - whether complainant’s evidence in

KERR LCJ, HIGGINS LJ, GIRVAN LJ

Resettlement Unit pending investigation of

chief be received by video recording and cross-

allegations made by other prisoners, but was

examination taken by live link. - whether in

not told of the reason. - whether sufficient

the interests of justice. - HELD that the use of

RE T (FREEING ORDER; CONTACT, DELAY,

evidence to justify the decision to de-select.

special measures should not serve to maximise

TRUST MINUTE TAKING)

- whether procedures were fair and adequate.

the quality of the witness evidence, since her

Application by father of a child pursuant to a.5

- whether breach of a. 5 + 6 ECHR. - whether

identity was already known to the accused.

Children (NI) Order 1995 for increased contact.

applicant had the right to an oral hearing.

- screening would be offered to the complainant

- joined application by the Trust for order

- HELD that the decision to de-select the

so she could avoid eye contact with the

pursuant to a.18 Adoption (NI) Order 1987. -

applicant from Foyleview will be quashed on

accused whilst recounting intimate details of the

freeing T for adoption in the absence of parental

the grounds of procedural unfairness in not

alleged assault

consent. - domestic violence, alcohol and drug

affording the applicant an adequate opportunity

CROWN COURT

abuse and mental instability. - whether adoption

to know the case against him or to respond to

24 JANUARY 2007

in the best interests of the child. - child in care

that case

SMYTH J

of paternal aunt and uncle who had adopted

HIGH COURT

the sister of T. - whether parents could exhibit

5 FEBRUARY 2007

the necessary change if this child was to be

WEATHERUP J

SEYMOUR SWEENEY v LAGAN

safely rehabilitated. - delay in obtaining the Care

DEVELOPMENTS LIMITED, MCCLOY,

Order and the decision to apply for an Order to

SEAMUS, WALKER, JOHN AND WILSON,

free the child. - failure to provide parents with

WATSON, SANDRA v HUNTER AND

THOMAS

minutes of a LAC meeting for 6 months after

OTHERS PRACTISING AS BRYSON

Determination sought by the appellant of 4

the meeting. - HELD that the application by the

STREET SURGERY

questions relating to a Consortium Agreement

child’s father to increase contact be rejected

Damages for personal injuries. - plaintiff slipped

made between the appellant and the

since it would not be conducive to the welfare

and fell while attending her doctors surgery for

respondents. - challenge to answers provided

of this child given the current position with

alcohol dependency. - whether the plaintiff was

to 2 of these questions by Campbell LJ. -

his carers, and would be inappropriate for T’s

entitled to succeed if she demonstrated that

whether the Consortium Agreement constituted

future care arrangements. - HELD that Order for

she slipped on an area that was hazardous

a legally binding agreement or whether it

adoption be made in the best interests of the

to pedestrians. - whether, on the balance of

was void for uncertainty and/or incomplete.

child, and Order for increased contact by father

probabilities, the plaintiff fell in the circumstances

– disposal of lands by the DOE which were

be rejected

alleged by her. - degree of intoxication of plaintiff

surplus to requirements following vesting. -

HIGH COURT

at the time of the fall. - HELD that on the

whether there was a

7 DECEMBER 2006

balance of probabilities the plaintiff stumbled,

statutory right of pre-emption. - consortium

GILLEN J

and that her injuries were not sustained as a

of former owners and developers wanted

result of any action of the defendants, negligent

to acquire and develop the land to the point

or otherwise. - action dismissed

where it could be disposed of with valid

APPLICATION BY JOHN THOMPSON

HIGH COURT

planning permission. - whether agreement

JUDICIAL REVIEW

9 FEBRUARY 2007

was unenforceable and uncertain. - whether

Application for judicial review of a decision of

MORGAN J
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- claim for unfair dismissal is dismissed

then wished to invoke the modified

625/06IT 20 SEPTEMBER 2006

grievance procedure as set out in reg 6(3) of
Employment (Northern Ireland) Order 2003
( Dispute Resolution) Regulations 2004.

KNOX, MARTIN THOMAS v PATRICIA

- Tribunal had jurisdiction to hear claim as

HENRY, BOARD OF GOVERNORS OF

applicant had met relevant requirements.

DRUMCREE COLLEGE AND COUNCIL

1013/06IT 24 JANUARY 2007

BOWYER, DAVID WILLIAM

FOR CATHOLIC MAINTAINED SCHOOLS

ROBERT v MAURICE LYNN

Applicant claimed sex discrimination as he

MOTORS AND DEPARTMENT FOR

was not short listed for the position of Vice

MCLOGAN, MICHELLE v MCPARLAND

EMPLOYMENT AND LEARNING

Principal. - claimant felt he had been subjected

BROS T/A CANAL COURT HOTEL

Whether claimant was owed £444.19 in

to numerous incidences of less favourable

Decision on a pre-hearing review. - Whether

outstanding holiday money. - whether DEL

treatment by the first named respondent.

tribunal has jurisdiction to hear the claim in

should pay as first named respondent

- respondents contended that the claimant

view of the time limits. - claimant alleged she

was insolvent. - applicant failed to appear

was not shortlisted as he failed to meet the

had been unfairly treated at work during her

or present other information. - Tribunal

criteria applied by the short listing panel.

pregnancy. - claimant had sought advice from

found that applicant was not entitled to

- Tribunal had not found primary facts for

the local Citizens Advice Bureau (CAB) and also

further payment and dismissed claim.

which an inference of discrimination could

a local employment solicitor. - claimant went on

751/06IT 27 OCTOBER 2006

be drawn, although there was obvious

maternity leave and did not pursue her claim

bad feeling between the claimant and first

until her maternity leave had ended. - whether

named respondent. - claim dismissed

a letter written by the CAB to the respondents

2223/04IT 9 JUNE 2006

constituted a statement of grievance. - Tribunal

HARTLEY, DAWN VIVIENNE v BEVERLEY
JOY LAYARD AND ERIC ROBERT LAYARD

found that the claimant knew of her legal rights

Decision on an application for review. -

as an expectant mother but took no further

claimant did not raise the subject matter

LOUGHREY, MAIREAD V SOCIAL

steps to progress her claim. - Tribunal decided

of these complaints in writing with the

SECURITY AGENCY

that the claim was presented out of time and it

respondents prior to presenting her claim

Decision on a pre-hearing review. - claimant

was not just and equitable to extend the time

to the Tribunal. - reasons were given

alleged discrimination on the grounds of her

876/06IT 17 NOVEMBER 2006

orally. - Tribunal confirmed the decision

sex but failed to attend case management

rejecting complaints relating to unlawful

discussion or pre hearing review. - Tribunal

discrimination on grounds of sex and race.

decided that claim should be struck

PHAIR, SHEILA ELLEN MATILDA

80/06IT 26 JANUARY 2007

out as it was not actively pursued.

v RODDY BAXTER

2454/04IT 11 JANUARY 2007

Claimant worked in a fast food business which
had been transferred to the respondent in
December 2005. - claimant had no written

KIRBY STEVEN THOMAS v
FLAXALL PRODUCTS LTD

MCGLADE, MICHELLE ANNE v

terms and conditions but had orally agreed

Whether claimant had been unfairly dismissed

JOHN LORRIMER (MANAGER) AND

annual leave with her previous employer. -

as respondents had neither warned or

BELFAST TILE COMPANY LTD

claimant had not taken any leave for a period of

consulted with the claimant. - all employees

Decision on a pre-hearing review. - applicant

six months before she voluntarily left. - whether

of the respondent company had been made

complained of unfair dismissal and sex

respondent had made unlawfully deductions

redundant as a result of a downturn in the

discrimination. - whether Tribunal had

from claimant’s wages. - respondent had

textile industry. - claimant also claimed

jurisdiction to hear claim. - claimant left

not paid the claimant for annual leave upon

breach of contract and financial entitlements

employment on 23 May 2006. - applicant

termination of employment. - Tribunal ordered

following the redundancy. - Tribunal found

wrote to respondents on 31 May 2006

the respondent to pay the claimant £355.21

that the claimant was entitled to balance pay

wishing to invoke the company ‘s formal

1088/06IT 29 NOVEMBER 2006

in lieu of notice and pension contributions

grievance procedure. - company did not

and orders the respondent to pay £1542.50.

have a grievance procedure. - applicant
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RUSSELL, AARON v CIA EXCEL

pay. - respondent is ordered to pay the

Decision on an application for a review.

claimant £58 in respect of unpaid wages

- applicant claimed for unfair dismissal

866/06IT 9 NOVEMBER 2006

and breach of contract. - whether claim

FAIR EMPLOYMENT DECISIONS
FOY, FRANCIS v MOY PARK LIMITED
Whether the respondent is vicariously liable

for breach of contract could be accepted.

for the act of its employee under a. 36(1) of

- whether letter sent by applicant constituted

WARD, MARGARET v ICE

the Fair Employment and Treatment Order.

a written grievance for the purposes

BLUE RETAIL LIMITED

- claimant had been accused of being a

of the statutory grievance procedure. -

Whether claimant had been unfairly dismissed.

member of an illegal organisation by a

Tribunal relied on decision in Canary Wharf

- claimant worked as a retail assistant for

work colleague which he felt amounted to

Management Ltd v Edebi [2006] IRLR 416.

the respondent. - business had been closed

harassment. - respondent had issued all

- Tribunal decided that claim for breach

down with no notice and staff were dismissed.

members of staff with an equal opportunities

of contract should not be accepted.

- insufficient funds to pay the staff. - Tribunal

and anti-harassment policy which stated that

2522/06IT 3 JANUARY 2007

found that the claimant had been unfairly

discriminatory remarks could amount to an

dismissed as no proper process was followed

act of harassment. - respondent had dealt

in the matter of her dismissal and orders the

with the harassment allegation informally.

SHAW, SUSAN v SAMI OVADIA AND

respondent to pay the claimant £2768.44

- Tribunal found that the respondent had

CHOICES STORES LIMITED (IN

for unfair dismissal and £749.77 for wages

taken steps as were reasonably practicable

LIQUIDATION) AND THE DEPARTMENT

1032/06IT 13 DECEMBER 2006

to prevent acts of sectarian harassment
and that the respondent is not vicariously

FOR EMPLOYMENT & LEARNING

liable to the claimant. - claim dismissed

REDUNDANCY PAYMENTS SERVICE
Decision on a pre-hearing review. - whether

ZAMMIT, ANDREW v ROYAL GROUP

claimant was entitled to unpaid holiday pay.

OF HOSPITALS & DENTAL HOSPITALS

- claimant was entitled to 20 days holiday but

HSS TRUST AND KEVIN MCMAHON

did not take any leave during her employment.

Whether claimant had been racially harassed

- Tribunal found that claimant is entitled to

during a meeting with the second-named

unpaid holiday pay in the sum of £195.60.

respondent. - claimant employed as a security

240/06IT 6 NOVEMBER 2006

guard. - claimant had been assigned duties
by the second named respondent which he
felt were unfair. - second named respondent

SHEEHAN, NICHOLAS v

explained the reason for the change of duty

MONTUPET (UK) LTD

but this resulted in an argument. - Tribunal

Whether applicant was unfairly selected for

recognised that there had been a dispute

redundancy and therefore unfairly dismissed.

but not on the grounds of the claimant’s

- respondent used a multiple factor policy in

nationality. - Tribunal decided that the

relation to redundancy with certain exceptions

claimant had not been racially harassed

applied. - comparator used. - claim dismissed

710/05IT 15 DECEMBER 2006

1066/05IT 23 OCTOBER 2006

WALLACE, NICOLA v BILL
HARBINSON T/A KOOKAI
Decision on the amount of unpaid wages
due to the claimant and whether she was
entitled to holiday pay. - claimant had been
continuously employed by the respondent for
12 weeks and therefore under the Working
Time Regulations is not entitled to holiday

363/03FET 22 SEPTEMBER 2006
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LibraryUpdate
> Crichel Down Rules
The Crichel Down Rules constitute non-statutory
guidance relating best practice in the disposal of
surplus government land acquired by, or under threat
of, compulsory purchase, and the obligation to offer
land back to former owners or their successors.
Throughout the UK the Rules have been
commended for application as appropriate by
various Local Government Agencies, although their
approach when disposing of surplus lands depends
on each function and circumstance. Compliance
with these guidelines is emphasised in the context
of a judicial review or Ombudsman’s investigation.
In Northern Ireland the guidance is contained in
a detailed document produced by the Valuation
and Lands Agency entitled “Disposal of Surplus
Public Sector Property in Northern Ireland”
http://vla.nics.gov.uk/disposal-of-surpluspublic-sector-property-ni.pdf
These guidelines apply to all disposals in Northern
Ireland of surplus land and buildings by public
sector bodies where the property was acquired by
or under threat of vesting. A threat of compulsion
is assumed in the case of a sale by agreement if
power to acquire the land compulsorily existed
at the time. The only exception is if the property
was offered for sale either publicly or privately
immediately before negotiations began.
The rules are also commended to bodies in the
private sector to which public sector land holdings
have been transferred, for example, on privatisation.
The Crichel Down Rules originated in the
1950s and a detailed background to the
Crichel Down case can be found at
http://www.communities.gov.
uk/index.asp?id=1143530

Disposal of Surplus Land
Flowchart
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Classifieds
Missing Wills

deceased please contact:
Michelle Madden
Dermot Walker & Company

Missing Title
Deeds

Re:

Solicitors

Margaret Elizabeth Cully (deceased)

6 Queen Street

Late of:

Londonderry BT48 7FF

Folio: 19133

11 Arthur Avenue, Portadown

Tel: 028 7126 3082

County: Down

Date of Death:

Fax: 028 7126 5409

Register Owner: Michael Antony O’Hanlon

6 February 2007

Take notice that any person having custody

Would any person having knowledge of the

Re:

of or information as to the whereabouts of the

whereabouts of any Will of the above named

Thomas Dunlap Gibson (deceased)

Land Certificate relating to the above mentioned

deceased please contact the undermentioned

Late of:

Folio should forthwith produce said Certificate

Solicitors.

38 Old Rectory Park, Portadown, County

or communicate such information to the

Gus Campbell

Armagh, BT62 3QH

undermentioned Solicitors.

Solicitors

Date of Death:

42-44 Carleton Street

23 September 2006

And take further notice that unless the said

Portadown

Would any person having knowledge of the

Land Certificate is so produced or adequate

County Armagh BT62 3EP

whereabouts of the Will for the above named

information as to its whereabouts is so

Tel: 028 3833 4801/3833 1834

deceased please contact:

communicated within three weeks of publication

Fax: 028 3835 0519

T D Gibson & Co

of this notice, a duplicate Land Certificate may

Carleton, Atkinson & Sloan

be applied for.

Re:

Solicitors

Emmet J Kelly & Co

William Robert (Roy) McTurk
k (deceased)

107 Church Street

Solicitors

Late of:

Portadown

Cameo House

50 Woodside Road, Ballymena, County

County Armagh BT62 3DD

41 Bridge Street

Antrim

Tel: 028 3833 2176

Banbridge

Date of Death:

Email: tdg@caslaw.freeserve.co.uk

County Down BT32 3JL

8 February 2007

Tel/fax: 028 4062 9397

Would any person having knowledge of the

Re:

whereabouts of a Will for the above named

Agnes Law (deceased)

deceased please contact the undermentioned

Late of:

Folios: DN17098 and DN 135802

Solicitors.

25 Glenone Road, Portglenone, County

County: Down

P M Coleman & Co

Antrim, BT44 8NL

Registered Owner: Michelle Tyrell

Solicitors

Date of Death:

Premises: 1 Hawthorn Meadow, The

Dromore House

23 September 2006

Brambles, Stump Road, Ballywalter,

174 Dunminning Road

Would any person having knowledge of the

County Down, BT22 9ZZ

Glarryford

whereabouts of a Will made by the above

Take Notice that any person have custody

Ballymena

named deceased please contact:

or information as to the whereabouts of

County Antrim BT44 9ET

Aidan McGrenaghan

the Land Certificates relating to the above

Tel/Fax: 028 2568 5204

Sheridan & Leonard

mentioned Folios should forthwith produce said

Solicitors

Certificates or communicate such information

Re:

25 Fountain Street

to the undermentioned Solicitors.

Helen Jean Grant (deceased)

Antrim

Late of:

County Antrim BT41 4BG

And further take notice that unless the

20 Chamberlain Street, Londonderry

Tel: 028 9442 8271

said Land Certificates are so produced or

Date of Death:

adequate information as to their whereabouts

27 October 2006

is so communicated within three weeks of

Would any person having knowledge of the

publication of this Notice, duplicate Land

whereabouts of the Will for the above named

Certificates may be applied for.

57

58

Journal of the LSNI
March 2007

Classifieds

Patricia Gaston

Folios: AR 21231

Folio: 27030

John Ross & Son

County: Armagh

County: Tyrone

Solicitors

Registered Owner: Principal Healthcare

Registered Owner: James Moss

30 Frances Street

Finance Ltd

Take notice that any person having custody

Newtownards

Lands at: Castledillon House, Armagh

of or information as to the whereabouts of

County Down BT23 7DN

Take Notice that any person have custody or

the Land Certificate relating to the above-

Tel: 028 9181 3173

information as to the whereabouts of the Land

mentioned Folio should forthwith produce said

Fax: 028 9181 9797

Certificate relating to the above mentioned

Certificate or communicate such information

Folio should forthwith produce said Certificate

to the undermentioned Solicitors.

or communicate such information to the
Folio: 30475

undermentioned Solicitors.

County: Antrim

And take further notice that unless the
said Land Certificate is so produced or

Registered Owner: Ida Scott

And further take notice that unless the said

adequate information as to its whereabouts

Lands at: Islandkelly, Massereene Upper

Land Certificate is so produced or adequate

is so communicated within three weeks of

Take Notice that any person have custody or

information as to its whereabouts is so

publication of this notice, a duplicate Land

information as to the whereabouts of the Land

communicated within three weeks of publication

Certificate may be applied for.

Certificate relating to the above mentioned

of this Notice, a duplicate Land Certificate may be

John Fahy & Company

Folio should forthwith produce said Certificate

applied for.

Solicitors

or communicate such information to the

Carson McDowell

8 Bowling Green

undermentioned Solicitors.

Solicitors

Strabane

Murray House

County Tyrone BT82 8BW

And further take notice that unless the

4/5 Murray Street

Tel: 028 7138 2356

said Land Certificate is so produced or

BELFAST BT1 6DN

Fax: 028 7138 2180

adequate information as to its whereabouts

Tel: 028 9024 4951

is so communicated within three weeks of

Fax: 028 9024 5768

publication of this Notice, a duplicate Land
Certificate may be applied for.

Solicitors
Required

Murphy O’Rawe

Folio: DN 97566L

Solicitors

County: Down

7 Donegall Square West

Registered Owner: James K Feehan and

BELFAST BT1 6JF

Catherine Hollywood.

Tel: 028 9032 6636

Lands of: 4 Abbey Terrace, Bessbrook,

Experienced conveyancing solicitor required for

Fax: 028 9082 8386

Newry, County Down

Harry McPartland & Sons, 11 Market Street,

Take notice that any person having custody

Lurgan, Co Armagh. Salary commensurate with

of or information as to the whereabouts of the

experience.

Land Certificate relating to the above-mentioned

Apply in writing with CV to:

Folio should forthwith produce said Certificate

Harry McPartland & Sons

or communicate such information to the

Solicitors

undermentioned Solicitors.

11 Market Street
Lurgan

And take further notice that unless the said

County Armagh BT66 6AR

Land Certificate is so produced or adequate

Email: hmcpartland@mcpartlands.com

information as to its whereabouts is so
communicated within three weeks of publication
of this notice, a duplicate Land Certificate may be
applied for.
Mc Ildowies
Solicitors
65/67 Chichester Street BELFAST BT1 4JD
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Classifieds

Glengormley general practice requires assistant

Solicitor required by busy North Coast Practice.

Desmond J Doherty & Co Solicitors have a

solicitor. Salary commensurate with experience

General workload with specific emphasis on

vacancy for a

and ability. Please apply in writing with CV to:

Conveyancing. Would suit someone with 1-3

Full-time Solicitor preferably with Conveyancing

Susie Ellis

years PQE.

experience.

James J Macaulay

Please apply to:

Please apply to:

Solicitors

PO Box 178

Desmond J Doherty & Co

22 Carnmoney Road

c/o Burnside PR Ltd

Solicitors

Glengormley

128a High Street

Clarendon Chambers

County Antrim BT36 6HW

Holywood

7 Clarendon Street

County Down BT18 9HW

Derry
Tel: 028 7128 8870

Norman Shannon & Co Solicitors require an
Assistant Solicitor for mainly family and criminal

Solicitor required for young, busy, medium sized

work in its Belfast City Centre office. Experience

dynamic practice. Residential Conveyancing

in legal aid work would be an advantage. Salary

and large Commercial Property transactions

will be commensurate with experience. Please

experience necessary. Immediate start. Salary

apply in strictest confidence in writing or by

from £40,000 plus. Apply in writing to:

email with CV to:

The Principal

Norman Shannon & Co

Catherine Allison & Co

Solicitors

6 Roden Place

Belfast sole practitioner considering sale of

3-5 Union Street

Dundalk

practice.

BELFAST BT1 2JF

County Louth.

All enquiries treated in strictest confidence.

Email: julie@norman-shannon-solicitors.co.uk

Tel: 00 353 4293 20854

Apply to:

Email: catherine@callison.ie

PO Box 177

McAlinden & Rafferty Solicitors require an

Also at 15a Margaret Street, Newry, County

c/o Burnside PR Ltd

Assistant Solicitor, capable of handling their own

Down, BT34 1DE

128a High Street

workload.

Practice
for Sale

Holywood

Paralegal/Legal Secretary with conveyancing

Magennis & Creighton Solicitors require

experience also required.

Conveyancing Solicitor. Part-time hours will be

Competitive salaries (commensurate with

considered.

experience).

Apply in writing to:

All applications by way of CV to:

Margaret Magennis

The Partners

Magennis & Creighton

McAlinden & Rafferty

Solicitors

Solicitors

572 Shore Road

127 Falls Road

Newtownabbey

Liquor licence for sale

BELFAST BT12 6AD

County Antrim

Contact:

Or by e-mail to: david@mcalindenrafferty.co.uk

BT37 0SL

McGuigan Solicitors

Email: margaret@magtonlaw.co.uk

54 Downshire Road

Commercial Conveyancing Solicitors required,

County Down BT18 9HW

Liquor Licence
for Sale

Newry

full time and part-time, also Litigation Solicitor

Solicitor required for busy general practice.

County Down

8-10 years PQE.

Experience in Matrimonial Law and Probate

DX 2057NR

Apply with CV to:

preferred.

Tel: 028 3026 7939

McIldowies

Apply with CV to:

Solicitors

McIntosh

Second Floor

Solicitors

65/67 Chichester Street

5 Upper Abbey Street

BELFAST BT1 4JD

Coleraine BT52 1EZ

Tel: Iris Brown 028 9032 6411 (mornings)

Email: law@fmcintosh.co.uk
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Republic
of Ireland
Agents
We are willing to act as agents in
most legal matters.
Our offices are close to Courts,
Government Buildings and
Commercial Centre.
Fee splitting by arrangement.

Hughes & Liddy
Solicitors
2 Upper Fitzwilliam Street
Dublin 2
Tel: (00 3531) 6766763
or (00 3531) 6789701
Fax: (00 3531) 6766702

The first choice for MRI
in Northern Ireland

MRI
Medico Legal Scans
Other specialist services available at
Malone Private Clinic:
Ultrasound
Nerve Conduction Studies
Orthopaedics
Ear, Nose & Throat
Neurology
Neuro Surgery
Pain Management
Regional Specialists in Musculo Skeletal &
Neurological diagnosis. Northern Ireland
based consultants, all of whom are on the
UK Specialist register for Radiology
Urgent scans undertaken
Tel: 028 9066 0050
Or Direct line to the Clinic Manager
028 9038 6730
Fax: 028 9038 6733

www.northernmri.com

advertisments

TO ADVERTISE HERE:
If you wish to advertise in the Writ please contact Karen Irwin for rates,
specification and copy deadlines at:
Burnside PR Ltd
128a High Street
Holywood BT18 9HW
Tel:
028 9042 8899
Fax: 028 9042 8877
Email: karen.irwin@burnsidepr.com
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advertisments

Medical/Clinical
Negligence
Campbell Fitzpatrick
Solicitors
51 Adelaide Street
Belfast
BT2 8FE
and
Campbell Fitzpatrick
Solicitors
6 Castle Street
Londonderry
BT48 6HQ
Campbell Fitzpatrick Solicitors have developed
a deserved reputation for having a particular
expertise in this area of law. We are willing
to accept referrals from our colleagues within
the profession.
Contact: Patrick Mullarkey

STEPHEN
DONAGHY

REPUBLIC OF
IRELAND AGENTS

I.Eng. M.Inst. AEA. F.IMI. M.SOE.

AUTOMOTIVE
CONSULTING ENGINEER
Tel & Fax: 028 9022 3357
Mobile: 0780 895 2608
Email: stephen.donaghy@glassmail.net
Web: www.sdonaghy.co.uk
Ideally qualified and suitably experienced to
undertake Appropriate Accident Investigation
and Reconstruction of cases where, private
cars, light & heavy commercial vehicles, farm
machinery, industrial site machines & their
associated equipments are the subject.
Experienced in Forensic Examination, the
collection & recording of evidence, compiling
material facts leading to detailed reporting for
the purposes of Litigation.

51/52 Fitzwillian Square,
Dublin 2, Ireland
DX 109010 Fitzwilliam.
Tel: 00 (3531) 6445800
Fax: 00 (3531) 6619912
E-Mail: law@lavellecoleman.ie
Willing to undertake agency
work on behalf of
Solicitors in Northern Ireland
Contact
Marc Fitzgibbon (Partner)

6 Knockvale Grove, Knock,
Belfast BT5 6HL
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Risk Management: Knowledge based Risk
As a lawyer, anyone employing your services

Firstly, if you work in a large enough practice,

You, as a lawyer have a high level of

will expect you to have a certain level of

it could be a good idea to employ someone

expertise, and the trick to successful risk

knowledge. They will, quite fairly, expect

whose sole job is to research all changes

management is maintaining that level. It

any advice that they receive from you to be

in the law and their due dates and report

is important for the claims record to your

accurate and up-to-date.

these changes to the relevant partners.

practice to be completely up to speed on

This might seem rather a large expense, to

all areas of the law in which you practice.

However, can you be certain that you are

employ someone solely to do research, but

Therefore, it is imperative that the relevant

being kept properly updated?

how expensive would a negligence claim be

systems are in place to ensure you and the

to the firm? Wouldn’t you rather make sure

rest of your lawyers are properly informed of

Lawyers are held up as authorities on the area

that all partners are kept up to speed on any

each and every change in legislation as and

of law they practice, this means not only the

changes, than run the risk of a disaffected

when it happens.

legal side but all relevant issues. However,

client, claiming your firm wasn’t up to date

with the constant changes in legislation and

with regulations?

industry itself, can you honestly say you feel

From Law Society of Northern Ireland:
‘… And all the more reason to avail of relevant

completely confident that you are up to speed

If you work in a smaller firm, then you will

on all aspects of your chosen discipline?

probably have to rely on IT and literature.

CPD events!’

A lot of the bigger firms send out e-mails
If there has been some change in regulation,

and newsletters advising on changes to the

This column was prepared by the Alexander

and you are not aware that the date for

law, so make sure you take the time to read

Forbes Professions risk management team.

the change had been and gone, and have

and understand all information which come

The article first appeared in the Gazette,

missed an opportunity to save money for a

through to you. Obviously, this might be too

the journal of the Law Society of England

client, you could be leaving yourself open to a

much for one lawyer to do, so divide up the

and Wales.

negligence claim. So how are you supported

reading and then hold an internal meeting

to keep abreast of all the many changes to

to discuss the forthcoming changes, either

legislation that occur within the law?

monthly or fortnightly.

Looking a quicker way to the top?
Let Abacus help.
Abacus Professional Recruitment is a specialist provider of employment solutions for the legal community of NI. Our dedicated,
results-driven team will source permanent, contract and temporary vacancies in order to provide you with the best options. As an
accredited member of the Recruitment and Employment Confederation (REC), we guarantee a professional, ethical approach and
complete confidentiality. A sample of some of the high calibre positions on offer are outlined below:
Ref 2442: In-House Tax Lawyer,
Belfast

Ref 2359: Conveyancing Solicitor,
Nth Down

Ref 1638: Company expansion,
Belfast

Seeking a junior tax lawyer to join their large and
highly successful team, this multi-national company
is particularly interested in candidates with
experience/training in London or other large
commercial centres. Generous package inc benefits
such as study support for tax exams. A rare
opportunity to experience a working culture very
different from private practice.

This North Down firm is currently expanding its
conveyancing department to cope with a surge in
workload. All levels of PQE welcome to apply.
Competitive package in place for the most
impressive candidate. An excellent opportunity to
leave the chaos of the City behind and settle into a
busy, progressive and friendly local firm.

A well known firm is keen to expand a no of
departments and would welcome candidates with
c. 2-3 yrs PQE in the fields of Banking/Projects,
Commercial Litigation and Corporate/Commercial.

Ref 2448: Conveyancing Solicitor,
North-West

Open Call

Ref 1306: Corporate / Commercial
Solicitors/Partner, Belfast

A very people-focused employer and a friendly,
welcoming team. A rapidly increasing demand for
their services has created a new opening in the
firm. Predominantly the requirement lies within
residential conveyancing but opportunities are there
to develop other parts of business too. Flexible
employer and excellent package on offer.

Abacus can present multiple opportunities in many
of the Top 10 firms in Belfast, especially in the
fields of Commercial Property,
Corporate/Commercial, Banking and Projects
(PPP/PFI) and Commercial Litigation. You will offer
a highly driven and successful professional and
academic track record. All levels of experience will
be welcomed.

Growing practice requires senior appointment to
help develop a growing department and firm.
Major clients already on board and extensive
quality/quantity of files available. Opportunity to
build up the team and create own unit. Strong,
responsible solicitor with extensive experience will
be sought.

Abacus ensures quality service and confidentiality: – Top 50 Developing
Business 2006; Best New Business Finalist 2006; REC Gold Audit Award 2006.
Contact us by Tel: Belfast 028 9031 3157, Portadown 028 3839 3339 or
Email: alan@abacus.jobs

