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Foreword to the 2010 Electronic Edition
When my predecessor in the Family Division, Mr Justice Gillen, wrote his
introductory remarks to the first edition of the Best Practice Guidance published in
July 2003 he expressed the intention that every two years, or earlier as necessary,
the guidance would be reviewed and amended in order to keep pace with changing
times and new developments in practice and procedure.
Although almost seven years have now passed since that aspiration was voiced, the
second edition is only now being published. It is therefore appropriate to offer the
guide’s users some word of explanation if not apology. The task of keeping the
guidance up to date has proved to be beyond the capacity of those volunteers who
have struggled to deal with the inexorable tide of material generated by the many
and constant changes in law, practice and procedure affecting this dynamic area.
No sooner did the materials seem up to date and ready for re-publication than
some area would suffer significant change, throwing the draft revised version back
into the melting pot. The initial format, a loose leaf binder system which it had
been thought would enable individual sections to be periodically changed and
updated, proved too expensive for that purpose given the relatively small print run
required for a Northern Ireland circulation. It became obvious that a new approach
would be required if the guidance were to be and to be kept current.
Due to the energetic work of Master Wells who has been doggedly persistent in
securing the input of the many busy professionals from various disciplines who
have contributed to the latest version and, more recently, the detailed editing of Ms
Rosy Ryan BL whose work in bringing the various contributions together has been
invaluable, the revised text is at last ready for publication.
As to publication, it has been decided to employ an electronic format in the
interests both of economy and ease of amendment in the hope that the ambition of
regular periodic updating may become achievable. We have had considerable
assistance from Northern Ireland’s leading legal publisher, SLS (NI) and in
particular from its Director, Miriam Dudley, whose expert guidance in moving us
swiftly and efficiently from the draft to the finished publication has been
indispensable. Moreover, SLS (NI) has generously and exceptionally agreed that it
will bear the expense of publishing the guidance and making it available on line
without cost to all who wish to access it. All those who have need to access the
considerable body of material contained within the guidance should feel grateful to
the Board and Director of SLS (NI) for this important contribution towards
improving access for all to this material.
COAC very much hopes that this will be found to be a valuable reference source for
all whose task is to work within and understand the framework of the Children
Order and expresses its grateful thanks to all who have contributed to its
realisation.
Reg Weir
The Honourable Mr Justice Weir, Head of the Family Division, Court of Judicature of
Northern Ireland and Chair of COAC
April 2010
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FUTURE AMENDMENTS
The Best Practice Guidance is a live publication, and all multi-disciplinary professionals
using the Guidance are encouraged to contact the Review Panel, via the contact details
below to express proposals for amendment.
1.

COAC Secretariat
c/o Central Management Team
Northern Ireland Courts and Tribunals Service
Laganside House
23-27 Oxford Street
BELFAST
BT2 7FD
Telephone No:
02890235111
Email:
communicationsgroup@courtsni.gov.uk

2.

COAC Secretariat
c/o Child Care Policy Directorate
D4.1 Castle Buildings
Upper Newtownards Road
BELFAST
BT4 3SQ
Telephone No:
90728923

3.

Andrew Trimble
Interim Chief Executive
The Bar Library
91 Chichester Street
BELFAST
BT1 3JQ
Telephone No:
02890562349
Email:
admin@barcouncil-ni.org.uk

4.

The Secretary
Family Law Committee
Law Society NI
96 Victoria Street
BELFAST
BT1 3GN
Telephone No:
02890231614
Email:
info@lawsoc-ni.org
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Best Practice Guidelines – First Edition 2003
2nd edition published on the 22nd April 2010
Updates since publication on 22nd April 2010
Updated 1st December 2010
1. Change to index of BPG
2. Updated version of Legal Aid Pro Forma inserted at the then Appendix 19
3. Amendment to section dealing with Split hearings (at that time section 5.33)
Updated 17th May 2012
1. Re-numbering of paragraphs and appendices in Guidance
2. Previous research regarding domestic violence has been removed from this
update.
3. Expert declaration for expert reports now included: section 5.174, Section 9
and Appendix 33.
4. Alteration to section 3.8 regarding article 56 Investigations.
5. CCSNI 1/10 Article 4 Referral Form has been revised and now appears at
Appendix 21
6. Secure accommodation now includes an update on case law: Section 5.31.2
– CM V A Trust (2011) NICA41
7. Split Hearing – Section 5.33 updated
8. A number of changes have been made to the Guide to Case Management in
Public Law Proceedings at Appendix 1. Sections 1.1A, 4.1, 5.2, 5.3, 6.2, 7.1
and 7.4 of Appendix 1 have been amended.
9. Conversion Table from Children Act 1989 to Children (NI) Order 1995 is a
new addition to the COAC guidance which appears at Appendix 11
10. LAC Personal Education Plan for Looked After Children is a new addition to
the COAC guidance and appears at – New Appendix 14
Updated December 2012
1. Re-numbering of paragraphs and appendices in Guidance
2. Interpreters information inserted at Section 5 – Key Principles in Case
Management subsection 5.23
3. Adoption – New update inserted at Section 9
4. New Protocol on concurrent Criminal & public Law proceedings - Section 7
and new Appendix 31 inserted outlining the guidance to HSC Trust staff
regarding the protocol for concurrent care and criminal proceedings in
public law cases.
5. McKenzie Friend practice note – New Appendix 15 created
6. Amendment to Hague Convention & Child Abduction – Re S (A Child) 2012
UKSC 10 inserted at section 14.2.2
7. Revised Legal Aid Pro Forma for Expert Witness Instruction form – Appendix
20
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NOTES FOR USERS OF THIS GUIDANCE
Where you see highlighted text in the Guidance, simply click on that link to move
to that section of the text. This will usually be where one of the numerous
appendices is being referred to. If you wish to return to where you were in the text
press the Alt key and the left arrow key together.
There are also links to some external websites such as the DHSSPS and the Statute
Law Database. Again simply clicking on the highlighted text should take you to
those sites. The authors cannot take any responsibility for the content of external
sites.

Disclaimer
Although all reasonable care has been taken in the preparation of material for
publication in this Best Practice Guidance, the Editorial Team and the publishers
accept no responsibility for any loss caused to any person acting or refraining from
acting as a result of material contained in or omitted from the Best Practice
Guidance. The Best Practice Guidance is not a substitute for professional advice.
Readers should satisfy themselves as to the accuracy, completeness, adequacy and
currency of the contents of this Guidance
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SECTION 1:
ADJOURNMENTS
1.1 It is a central principle of the Children (Northern Ireland) Order 1995,
enshrined in article 3(2), that delay is prejudicial to the welfare of a child. It
is important to ensure that an adjournment application before the Court is
focused on a purpose for the child. The key word in any adjournment
application is “purposeful”.
1.2 Once a date for hearing is fixed, it is imperative that the parties
forthwith confirm with their witnesses in writing that the date is suitable.
Wherever possible, the parties should have agreed dates for a final hearing
in advance of the directions hearing to fix dates. Hearing directions should
be confirmed at one of the first directions appointments listed before any of
the three Family Courts. Practitioners should be aware of the forms available
in each Court for the purposes of detailing and agreeing hearing directions.
1.3 Thereafter it is incumbent upon all parties and professionals engaged in
the case to ensure that provision is made for attendance of all the witnesses
on the date fixed. Late applications for adjournment because of holidays,
alternative engagements etc will not be granted in circumstances where
earlier consideration of these excuses could have been mounted. Similarly
late applications for adjournments because of the desire to employ expert
evidence will rarely be granted where an earlier opportunity has already
been afforded for this to be done. Practitioners should be aware of the
availability for witnesses, in particular expert witnesses, of video link
facilities and early arrangement of such facilities should be notified to all
parties and to the Court. Video facilities for the purposes of children giving
evidence, in these rare occasions, should be raised with the Court at the
earliest time and suitable arrangements made. Practitioners should be aware
of the Practice Direction of The Honourable Mr. Justice Weir dated the 19th
November 2007 which provides guidance on the uniform use of video link
and the forms for practitioners use in requesting such special measures. See
Appendix 25
1.4 Adjournments will only be granted after careful scrutiny of the reasons
put forward for the application. It is granted only if there are good and
cogent reasons for so doing. Adjournments are a function of the Court and
can in no circumstances be merely agreed in advance by the parties or their
representatives. The Courts focus in adjudicating on an adjournment
application shall be to assess the impact of delay on the child and to balance
the prejudice in any given scenario.
1.5 Adjournments will not be easily obtained unless advance notice of such
an application has been tendered to the Court and to all other parties. The
parties must take steps to ensure that costs are not wasted by the
attendance of witnesses in the absence of knowledge that an application for
an adjournment is to be made. Accordingly parties must ensure that, save in
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urgent circumstances, well before the date fixed for hearing, and before
witnesses are due to attend, an application for an adjournment is notified to
the other parties and brought before the Court at the earliest moment.
1.6 Courts should keep a readily available record of all adjournments, the
parties seeking the adjournment, and the reasons put forward in each
instance. The Courts ICOS system will assist in the accurate recording and if
necessary transcription of such applications. It is the duty of parties seeking
adjournments to set forth the reasons for the adjournment. This should be
presented in writing in Form C2 where time permits. The format of a C2
form can be found in the Family Proceedings Rules (Northern Ireland) 1996
Number 322. Wherever possible agreed alternative dates should be provided
to the Court for its approval. It is the duty of all parties seeking
adjournments to draw to the attention of the Court any previous
adjournments sought or granted in the case. Practitioners should have
available on the hearing of any application for an adjournment the reasons
tendered for any previous adjournment. Failure to comply with this protocol
will result in many applications being refused.
1.7 It must be appreciated that uncertainty occasioned by prolonged and
regular adjournments cannot be in the interests of children or the parties in
family law cases and the welfare of the child should be to the fore in
considering whether or not an adjournment is granted. Practitioners should
recognise the importance of directions hearings in identifying issues arising
in the case which impact on hearing directions. Where such issues arise
practitioners should bring these before the Court in a timely way to avoid
applications to vacate hearings.
1.8 It is essential that the Courts maintain flexibility to deal with
emergencies. Particularly in public law cases practitioners and the Court
must balance on the one hand the serious duty upon the state to reunify
children to their family and the time required to secure this and on the other
hand outcomes leading to the permanent loss of children to their natural
parents or family. The gravity of each of these child focused routes must
require each party to have equality of representation and a sense that they
have had a full and sympathetic hearing. Courts must not have a blind
determination to prevent a timetable being derailed where delay is
purposeful, equally so an early determination is crucial for the welfare of
children and their parents.
1.9 In Public Law cases the Court must rigorously scrutinise the care plan
filed by the Trust. Where the care plan presented to the Court seems
inchoate, or where the passage of a relatively short period seems bound to
see the fulfilment of some event or process vital to planning and deciding the
course of the child’s future, the Court should consider making use of interim
orders, rather than making a final order.
1.10 In appropriate cases in Court, wasted cost orders against the
profession must be considered as a serious option where late adjournments
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result in costs being incurred. An illustration of this will be when
adjournments are necessitated by the non-grant of legal aid due to a default
of practitioners in providing appropriate information to the Legal Services
Commission.
1.11 Practitioners ought to be aware of processing delays occasioned when
parties they represent are legally assisted. Practitioners must therefore strive
to ensure that in such cases they should draft appropriately worded
directions for issue by the Court to minimise delay in obtaining legal aid
authorities for reports and they should action any fee estimates from experts
and obtain their CV’s in a timely manner. The Court should be kept updated
in respect of any delays so that these can always be reflected within the
timetabling of the case.
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SECTION 2:
APPEALS
2.1 Despite guidance in reported cases, problems continue to arise in the
preparation and determination of appeals to the High Court. The procedure
for appeals is clearly set out in Rule 4.23 of the Family Proceedings Rules
(Northern Ireland) 1996. Practitioners should refer to these rules on the
occasion of each appeal.
2.2

Compliance with the rules and good practice requires the following:

2.2.1. Appeals to the High Court from Family Care Centres
(a)

The merits of an appeal must be carefully and expeditiously
considered. The dissatisfaction with the decision of the Family Care
Court will not justify an appeal unless the Court erred in the exercise
of discretion within the meaning of G v G [1985] FLR 894.
An appeal to the High Court is not a rehearing. Appeals to the Family
Care Centres from the Family Proceedings Courts are re-hearings de
novo.

(b)

Time limits are strict. An appeal must be commenced by filing and
serving the Notice of Appeal on all parties and on any Guardian ad
Litem within 14 days after the determination against which the appeal
is brought or, in the case of an appeal under an order under Article
57(1) within 7 days after the making of the order. The period for
service may be altered by the High Court on application to a longer or
shorter period under Rule 4.23(3)(c). The High Court will not grant an
extension of time without good reason and advocates must be
prepared to justify such applications.

(c)

The documents set out in Rule 4.23(2) must be filed in the High Court.
Good practice requires that all reports, witness statements and a case
chronology together with all other orders in the case should be filed in
the proceedings for the appeal in addition to the documents
mentioned in Rule 4.23(2).

(d)

The Family Care Centre must as a matter of urgency supply to the
appellant a typed copy of the reasons for the decision, or any finding
of fact and the reasons for its decision in Form C19 together with, if
requested, a typed copy of the notes of the evidence if the matter has
been recorded. It is detrimental to the welfare of the child concerned if
there is any delay in the production of these documents. The form
C19 is available in the Magistrates Courts (Children (Northern Ireland)
Order) 1995 Rules (NI) 1996 number 323.
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(e)

Strict time limits are laid down for a respondent who wishes to cross
appeal or to seek a variation or an affirmation of the decision on
grounds other than those relied upon by the Family Care Centre.
Within 14 days of receipt of the Notice of Appeal the appellant must
file and serve on all parties to the appeal a notice in writing setting out
the grounds relied on.

(f)

The appeal should be set down promptly. Where possible appeals
should be heard within 28 days of the Notice of Appeal being filed.

(g)

In advance of the hearing, the appellant must file a paginated bundle
with a chronology and in all save the most simple cases, each party
must file a skeleton argument. There is a duty upon advocates to file
in advance an accurate time estimate of the length of hearing and to
keep the Court informed of any change to the estimates.

2.2.2. Appeals from the Family Proceedings Court to the Family Care
Centre
(a)

The merits of an appeal must be carefully and expeditiously
considered.

(b)

Time limits are strict. An appeal must be commenced by filing and
serving the Notice of Appeal on all parties within 14 days after the
determination against which the appeal is brought. The period may be
altered by the Judge on application to a longer or shorter period, but
extensions of time will not be granted without good reason and
advocates must be prepared to justify such applications.

(c)

Statements of Evidence should be filed in all contested cases in the
Family Proceedings Courts. In the absence of such statements, and
without any note of the evidence given in the Family Proceedings
Court, the Appeal is not only de novo in law, but effectively will have to
start anew with an enormous amount of time being taken up in again
determining each party’s evidence, followed by the determination of
issues raised in that evidence.

(d)

In appeals from the Family Proceedings Court to the Family Care
Centre, where Statements of Evidence have been filed in proceedings
in the Family Proceedings Court, these should be included in the
bundle to the Family Care Centre, to form the basis of the hearing
there.

(e)

Strict time limits are laid down for a respondent who wishes to cross
appeal or to seek a variation or an affirmation of the decision on
grounds other than those relied upon by the Family Proceedings
Court. Within 14 days of receipt of the Notice of Appeal the appellant
must file and serve on all parties to the appeal a notice in writing
setting out the grounds relied upon.
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SECTION 3
CASE MANAGEMENT IN PUBLIC and PRIVATE LAW CASES
3.1 Pre-Proceedings Stage Guidance for Trusts
3.1.1 The core objective stated at the opening section of the ‘Guide to Case
Management in Public Law Proceedings’ (Appendix 1) is to deal with cases
justly having regard to Article 3 of the Children (NI) Order 1995, focusing on
the child’s needs and timetable thereby improving outcomes for the child
who is the subject of public law proceedings. The emphasis is on
consistency and predictability in all Courts, allocation of proceedings to the
appropriate level at the earliest possible stage, proactive case management,
issue identification and early resolution as the means to achieving that end.
3.2 Pre-Proceedings Stage
3.2.1 The term pre-proceedings describes the several stages of interaction
between the child, family and Trust social work staff which occur prior to an
application being issued for a Care or Supervision Order under Article 50 of
the Children (NI) Order 1995. This is illustrated in the ‘Pre-Proceedings
Flowchart’ outlined in Appendix 2
3.2.2 For the purposes of this Guidance pre-proceedings refers to the stage
when the Trust decides that its safeguarding concerns have increased to
the point that it is considering making an application to Court to protect the
child but that these concerns are not so severe that an emergency
application needs to be made immediately.
3.2.3 Parents, the child (if of sufficient age and understanding) and others
with a legitimate interest in the child’s future should, as far as possible, be
involved in pre-proceedings assessment processes and should, as
appropriate, be consulted on the Trust’s plans for the child. Thus the
parent will already have been made aware of the Trust’s concerns about the
child. In addition the Trust will have explored, perhaps through a family
group conference or other family meeting, whether care can be safely
provided by a relative or friend, having assessed the suitability of possible
arrangements and the most appropriate legal status for such arrangements.
In most situations the point at which the pre-proceedings stage commences
is where safeguarding concerns increase, the Trust seeks legal advice and
sends a ‘Letter before Proceedings’ to a parent.
3.3 Legal Advice
3.3.1 Trusts’ legal advisors have a significant role to play in providing advice
about the requirements of the Court including the pre-proceedings stage,
disclosure of documents, threshold criteria and the making of applications.
Where the Trust decides, having sought legal advice, that it intends to apply
for a Care or Supervision Order, a ‘letter before proceedings’ should be
drafted in consultation with the Trust legal advisor and sent to the parent.
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It is at this stage that the issue of disclosure of documents to prospective
parties and their legal representatives and attendance at the preproceedings meeting can be discussed and agreed.
3.4 Letter before Proceedings
3.4.1 The notification to the parent should, in its written form, and where
the urgency of safeguarding concerns permits its use, take the form of a
‘letter before proceedings’. A template letter is attached at Appendix 3 but
the letter, in cases where it is used, will need to be adapted to fit the
particular circumstances of the case and other considerations including the
abilities of the parent. As the ‘Guide to Case Management in Public Law
Proceedings’ states it should include;
(1) The detailed concerns which lead the Trust to believe that the child
has suffered or is likely to suffer significant harm within the terms of
Article 50 of the Order;
(2) What exactly the Trust proposes ought to be done to protect the child
from suffering such harm in the future.
3.4.2 It should also encourage the parent to seek legal advice as soon as
possible and act as an invitation to attend a meeting with the Trust along
with their Solicitor to discuss these issues further.
3.4.3 It should also request that the Solicitor for the parent contact the
Trust so that they can be provided with information before the meeting (see
‘Before Issue’ Checklist Appendix 4).
3.4.4 It is recognised that there will be cases where the scale, nature and
urgency of Trust safeguarding concerns are such that it is not in the
interests of the child for a ‘letter before proceedings’ to be sent. It may also
be the case that not all the other pre-proceedings steps will have been
completed. In such cases the Trust should detail the reasons for any
missing documentation or absent steps.
3.5 Pre-Proceedings Meeting
3.5.1 The ‘letter before proceedings’ acts as an invitation to a ‘preproceedings meeting’ with the parent and their legal representative. The aim
of this meeting is either to deflect proceedings or at least, to narrow and
focus on the issues of concern.
3.5.2 It should be noted that the ‘pre-proceedings meeting’ is not
adversarial and is a social work led meeting and not a forum for disputed
facts to be determined. The Trust may also wish to have their legal
representative present at this meeting to assist with these issues.
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3.5.3 At the conclusion of this meeting with the parents (and their legal
representative) the Trust should provide in writing the decisions of the
meeting and, if possible, a revised plan for the child, outlining what the
parent and the Trust are to do to safeguard the child and the steps the Trust
will take if this action is not effective in safeguarding the child. This should
be explained orally to the parent, signed and copied to all the parties present
at the end of the meeting. It has been suggested that a hand written bullet
point record of key agreements, decisions and action points is made, signed
and given to the parties present at the end of the ‘pre-proceedings meeting’
and a typed record forwarded after.
3.5.4 It may be helpful to formulate a loose agenda for use at the ‘preproceedings meeting’. Attached at Appendix 6 is a list of agenda items
which may be considered for inclusion in any such meetings along with a
suggested template at Appendix 7 for recording these meetings.
3.5.5 Within four weeks of this initial meeting the agreed plan should be
reviewed in a further meeting with the parent and their legal representative
and the reviewed plan sent to all parties and orally re-iterated to parent(s) as
soon as possible.
3.5.6 If despite the pre-proceedings meeting following the ‘letter before
proceedings’ the Trust continues to be concerned or concerns increase that
the child is suffering, or is likely to suffer significant harm, then the Trust
should make an application for a Care/Supervision Order, prepare their
documentation and liaise with their legal advisor to obtain the date of the
first directions hearing.
3.6 Checklist documents
3.6.1 The ‘Guide to Case Management in Public Law Proceedings’ (Appendix
1)states that subject to the best interests of the child, if any of the following
documents are in the possession or power of the Trust they must be
disclosed to any prospective party and any legal representative retained by
any prospective party before the issue of proceedings:
3.6.2 ‘Before issue’ of proceedings checklist (refer to Appendix 4)
(1) Any previous Court orders and judgments.
(2) Any relevant core assessment materials i.e.
 UNOCINI Initial Assessment (see Appendix 21) and Pathway
assessments. 1
 Article 4 Welfare Reports and Article 56 investigation reports.
 Relatives and friends materials (e.g. genogram, kinship assessment
and Family Group Conference Plans).
(3) Reports of any assessments.

1

http://www.dhsspsni.gov.uk/unocini_forms.doc
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(4) Any other relevant reports and records containing key information
which may include contact sheets and other records of incidents upon
which the Trust is likely to rely on in the event of proceedings.
(5) Any relevant pre-existing Care Plans including any Child in Need Plan,
Looked After Child Plan or Child Protection Plan.
(6) Any document indicating that a prospective party may suffer or may
have suffered from any disability which may render that prospective
party unable to take a decision or give an instruction on any question
relevant to the ‘letter before proceedings’.
3.6.3 The Trust should seek legal advice prior to disclosure of any of the
above documents. For security of information it is also advised that any
documents disclosed should indicate the name of the person in receipt of
the document and be watermarked or stamped ‘confidential’ alongside
‘parent’s copy’ or ‘Solicitor’s copy’ as appropriate. These documents should
be given to any parent in person and a parental receipt of reports (Appendix
5) signed and retained on file by the Trust.
3.6.4 The Trust may withhold any of the documents specified above only
when satisfied that to do so is in the interests of the child and where this is
done the parties must be told what has been done and the reasons. If any
of the checklist documents are being withheld in the best interests of the
child then the Trust must seek the direction of the Court as to their
disclosure at the first directions hearing.
3.6.5 The ‘Guide to Case Management in Public Law Proceedings’ (Appendix
1)states that when the Trust makes an application the following documents
must be prepared, filed in Court and served on all parties:
3.6.7 Application Checklist (refer to Appendix 8) documents prepared
by the Trust for the proceedings and served on all parties








(1) Form C1 prepared by Trust legal services must include the following
information
Concise and relevant chronology to include a summary of relevant social
work involvement with the family;
An initial summary of threshold facts;
Details of the event(s) which precipitated the application;
Terms of any immediate order sought;
Initial placement options and proposals should the order be made;
Proposals for allocation, with detailed reasons.
(2) An Interim Care Plan (see new regional format, Appendix 10).
(3) A proposed timetable for the child, with detailed reasons (refer to
Appendix 12). Include any relevant events/dates in relation to the
child including any statutory reviews and panel/planning meetings
and any dates the Trust views as significant for the child.
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3.6.8 It is anticipated that the Trust will submit to their legal services a
‘Preliminary Report Form’, along with an Initial Social Work Statement (new
regional format, Appendix 9) and Care Plan (new regional format, Appendix
10) and the C1 form above will then be completed by the Trust’s legal
representatives.
3.7

Safeguarding

3.7.1 With the introduction of this ‘Guide to Case Management in Public
Law Proceedings’ (Appendix 1) the law pertaining to the threshold criteria
for significant harm has not changed. 2 Trust Social Workers will
continuously revisit and be vigilant as to whether the child is suffering or at
risk of suffering significant harm. The ‘Guide to Case Management in Public
Law Proceedings’ will not alter practice in this regard. It does however
emphasise the importance of pre-proceedings stages such as the ‘preproceedings meeting’ which follows the ‘letter before proceedings’ and
investigating any alternative care solutions for the child.
3.7.2 Managing risk to the child whilst working with the families is a
delicate task which demands skilled Social Workers, robust decision making
and approval at Trust management level. There will be certain cases where
an immediate application to Court will be required or certain preproceedings steps cannot be complied with and it is unlikely that the Court
or another party would be critical as long as the Trust can justify the
reasons that certain steps were not followed in that particular case.
3.8

Article 56, Children (NI) Order 1995
Investigation into Child’s Circumstances

3.8.1 In any Family Proceedings in which a question arises with respect to
the welfare of any child, the Court may direct the appropriate
authority (relevant Trust) to undertake an investigation of the child’s
circumstances – Article 56(1).
3.8.2 The Court may direct an Article 56(1) investigation only where it
appears to the Court that it may be appropriate for a care or
supervision order to be made with respect to the child, the subject of
the investigation.
3.8.3 The Court, when directing the Trust to undertake an investigation,
should be satisfied that there are grounds for considering whether or
not to make an interim care or supervision order or, in exceptional
cases, may make an interim care or supervision order.
3.8.4 (i) If an interim care or supervision order is made when directing an
Article 56(1) investigation, it is more likely that the Court will
2

As confirmed in B (a child)(2009) EWCA Civ 1254

23

determine that the immediate appointment of a Guardian ad Litem
would be appropriate.
(ii) In those cases where the Court is considering making an order, it
is more likely that a Guardian ad Litem will not be appointed and the
Court will await the outcome of the Article 56 investigation.
3.8.5 The court nevertheless retains the power to appoint a Guardian ad
Litem in advance of receiving an Article 56 report from the Trust if the
circumstances of the case dictate.
3.8.6 The identified Trust must carry out the investigation of the child’s
circumstances within eight weeks of the direction, unless the Court
otherwise directs, and consider whether it should apply for a care or
supervision order or provide services or assistance for the child or
his/her family, or whether to take any other action.
3.8.7 Where the Trust decides to apply for a care or supervision order, the
Court shall appoint a Guardian ad Litem for the child concerned, if it
has not already done so, unless satisfied that it is not necessary to do
so in order to safeguard the child’s interests.
3.8.8 Where the Trust decides not to apply for care or supervision order and
proceedings cease to be ‘specified’ (Article 60(6)b), an existing
appointment of a Guardian ad Litem should be terminated and the
termination should be by judicial rather than administrative act.
3.8.9 In the event that the proceedings cease to be ‘specified’ and revert to
private law proceedings, it may be that the Court is of the view that
there is a continuing need for the child’s interests to be represented.
Consideration should be given to the appointment of the Official
Solicitor to act on the child’s behalf and transfer, if appropriate, to the
Family Care Centre or the High Court.
This guidance should be read in conjunction with the guidance set out
in Volume 1 of the Guidance and Regulations, Children Order (NI)
1995, Chapter 8, (DHSSPS 1996).
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APPENDIX 1
Guide to Case Management in Public Law Proceedings

1.1 The object of this Guide (“the Object”) is to provide a means of managing
the conduct of proceedings under Part V of the Children (Northern Ireland)
Order (“the Order”) 1995 which:

(1)

is consistent with the contents of Article 3 of the Order;

(2)

is consistent with the overriding objective set out in Order 1
Rule 1A of the Rules of the

Court Of Judicature (Northern

Ireland) 1980;
(3)

promotes a consistent and predictable approach in all Courts
dealing with such proceedings;

(4)

identifies the substantive issues at as early a stage as possible
and encourages the prompt resolution of such issues in a just
manner either by agreement or by hearing;

(5)

promotes the recording of core information in an efficient
manner and an accessible form.

1.1A In this Guide any reference to a “Judge” or “Court” includes:
(a) a Judge of the Court of Judicature;
(b) a County Court Judge:
(c) a District Judge (Magistrates Court) sitting with, or exceptionally,
without Lay Magistrates.
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1.2 This Guide applies to all proceedings under Part V of the Order issued
on or after 1st. October 2009.

A Court may apply some or all of the

provisions of this Guide to proceedings issued before that date where it
considers that to do so would further the Object. In so far as is practicable
it also applies to all other public law proceedings.

1.3 It is recognised that in some cases a Court may decide to depart from
the provisions of this Guide in the best interests of the child or children
concerned in the proceedings.

A Court is free to do so but should record

why it has done so.

1.4 This Guide is to be read with, and is subject to, the Order, the Family
Proceedings

Rules

Magistrates'

Courts

(Northern
(Children

Ireland)

1996

(Northern

(as

Ireland)

amended)
Order

and

1995)

the

Rules

(Northern Ireland) 1996 (as amended).

1.5 The parties are expected to co-operate with each other and with the
Court in achieving the Object.

1.6 In this Guide a reference to a day by which something is to be done is a
reference to the number of working days after the date of the issue of
proceedings, not including the date of issue.

1.7 Where this Guide provides for the disclosure of documents, all
documents disclosed shall be treated in the same manner as if they had
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been filed in Court in the course of proceedings and should not be disclosed
to any other person without either;
(a) the consent of the party making the disclosure and every other party to
whom the disclosure has been made; or
(b) where proceedings have been commenced, the leave of the Court.

The key stages
2.1 The basis of the system is to identify what is to occur at each stage of
the proceedings and encourage the Court and the parties to achieve each
necessary step in the proceedings at as early a stage as is consistent with
the Object. It is recognised that each stage may not be appropriate to every
case, that time limits may sometimes need to be extended or abridged, that
a stage may overlap with an earlier or subsequent stage and that the Court
needs to retain some flexibility to enable it to deal with changing
circumstances.

2.2 It is intended that judicial continuity be maintained so that the Judge
who will eventually decide the case will manage it in person from an early
stage. It is therefore essential that each case be allocated to the appropriate
level of Court at the earliest stage.

Guidance on the allocation of

proceedings is provided in the Appendices to this Guide.

2.3 The key stages for most cases that are subject to this Guide are as
follows:
(1)

Pre-proceedings;
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(2)

The issue of proceedings;

(3)

The first directions hearing;

(4)

The case management stage;

(5)

Issue resolution;

(6)

Hearing.

Stage 1 - Pre-proceedings
3.1 Except where it is not possible to do so consistently with the best
interests of the child or where immediate intervention is required, a letter
must be sent by a Health & Social Care Trust (“the Trust”) (or other
applicant) to any prospective party prior to the issue of proceedings setting
out:

(1)

the detailed concerns which lead the Trust to believe that the
child has suffered or is likely to suffer significant harm within
the terms of Article 50 of the Order;

(2)

what exactly the Trust proposes ought to be done to protect the
child from suffering such harm in the future.

3.2 Subject only to the best interests of the child, if any of the following
documents are in the possession or power of the applicant, they must be
disclosed to any prospective party and any legal representative retained by
any prospective party before the issue of proceedings:
(1)

any previous Court orders and judgments;
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(2)

any relevant core assessment materials such as the current
UNOCINI 3 Initial and Pathway assessments, Article 4 welfare
reports and Article 56 investigation reports, relatives and
friends materials (e.g. genogram, kinship assessment and
Family Group Conference Plans);

(3)

reports of any assessments;

(4)

any

other

relevant

reports

and

records

containing

key

information (which may include contact sheets and other
records of incidents upon which the

Trust is likely to rely in

the event of proceedings);
(5)

any relevant pre-existing Care Plans including any Child in
Need Plan or Child Protection Plan;

(6)

any document indicating that a prospective party may suffer or
may have suffered from any disability which may render that
prospective party unable to take a decision or give an
instruction on any question relevant to a matter specified in
paragraph 3.1 but such documents should only be disclosed to
that party or a legal representative retained by that party and
authorised to receive such a document.

3.3 The Trust may withhold any of the documents specified in paragraph 3.2
only when satisfied that to do so is in the best interests of the child.

Where

that is done the parties must be told what has been done and why it has
been done.
3

Understanding the Needs of Children in Northern Ireland
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3.4 If for some reason any of the documents specified in paragraph 3.2 are
not disclosed before the issue of proceedings they must be disclosed to the
parties and to the Court at as early a stage after the issue of proceedings as
is practicable.

If any of those documents are being withheld in the best

interests of the child then the Trust must seek the direction of the Court as
to their disclosure at the first directions hearing.

3.5 The persons in receipt of a letter written in compliance with 3.1 above
are encouraged to attend any meeting organised by the Trust with a view to
the resolution of issues without the bringing of proceedings.

Stage 2 - The issue of proceedings
4.1 If proceedings are to be issued the following documents must be
prepared, filed in Court and served on all parties:
(1)

Form C1;

(2)

if possible, an interim care plan;

(3)

a document showing a proposed timetable for the child, with
detailed reasons.

4.2 Form C1 must include the following information in numbered
paragraphs:
(1)

a concise and relevant chronology to include a summary of
relevant social work involvement with the family;

(2)

an initial summary of threshold facts;
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(3)

details of the event or events which precipitated the application;

(4)

the terms of any immediate order sought;

(5)

initial placement options and proposals should the immediate
order sought be made;

(6)

the applicant’s proposals for allocation, with detailed reasons.

4.3 Upon the issue of the proceedings the Court will administratively give
standard directions:
(1)

appointing a Guardian ad Litem;

(2)

directing representation of any person under disability 4;

(3)

for transfer (if appropriate);

(4)

for filing in Court and disclosure (if it has not already taken
place) of the documents specified in paragraph 3.2 (or such of
them as are considered appropriate) and the transmission,
preferably by secure electronic means, of all documents filed in
Court and the date of the first directions hearing to the
Northern Ireland Guardian ad Litem Agency for the attention of
the allocated Guardian ad Litem;

(5)

fixing a first directions hearing.

4.4 The Form C1 and the documents specified in paragraph 4.1 must be
served on all the persons on whom they are intended to be served within 3

4

“person under disability” has the same meaning as that set out in Rule 6.1(1) of the Family Proceedings Rules
(Northern Ireland) 1996 namely “a person who is a minor or a person who by reason of mental disorder within
the meaning of the Mental Health (Northern Ireland) Order 1986 is incapable of managing his property and
affairs”.
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days of issue. Discovery of documents must take place at the same time or,
exceptionally, as soon thereafter as may be practicable.

4.5 The Northern Ireland Guardian ad Litem Agency must allocate a
Guardian ad Litem to the case and ensure that a Solicitor is instructed on
behalf of any child, the subject of the proceedings, a sufficient time in
advance of the date of the first directions hearing notified under paragraph
4.3(4) so as to ensure that both the Guardian ad Litem and the child’s
Solicitors are able to provide to the Court at the first directions hearing a
considered view of the best interests of the child in relation to all the matters
set out in paragraph 5.2 or such of them as are relevant to the case.

Stage 3 – The first directions hearing
5.1 By day 8 (or, in the case of proceedings in a Family Proceedings Court,
by the next possible sittings of the Court thereafter) a first directions hearing
must take place before the assigned Judge.

5.2 The first directions hearing must deal with the following issues (or such
of them as are relevant to the particular case):

(1)

whether there will be a need for a contested hearing on any

issue;
(2)

whether there are any issues capable of immediate resolution by
agreement or otherwise;
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3)

consider, amend and/or confirm the timetable for the child and set a
timetable for the proceedings to reflect, in particular, the needs of the
child; 5

(4)

consider whether any additional persons ought to be served
with or given notice of the proceedings;

(5)

confirm the allocation or direct transfer; 6

(6)

identify cases suitable for early decision; 7

(7)

the scrutiny of any (interim) care plan;

(8)

where appropriate, the appointment of a Solicitor for the child
under Article 60(3) of the Order;

(9)

the giving of standard directions including the following steps
which must be completed by day 40 at the latest –
(a)

the filing of a response by each parent to the allegations
made in the Form C1 and dealing with any other issues,
including any identified by the Court;

(b)

the filing of evidence;

(c)

any further disclosure to be made by any party;

(d)

the filing of any case summary or issue paper for the case
management stage;

(e)

the fixing of a date for receipt of the Guardian ad Litem’s
analysis;

5

In timetabling particular regard should be paid to the dates of all LAC Reviews, any change in placement, any
move to a new school, the making or review of any statement of special educational needs, any assessment of
the child by a paediatrician or other specialist and any significant steps properly to be taken to implement any
(interim) care plan.
6
See the Guidance Notes appended to this Practice Direction.
7
These are likely to be cases where the child has no parents, guardians, relatives who want to care for the child
or other carers, such as where the child is an abandoned baby or has been brought into this country and
abandoned. In such cases the Court will set a date for hearing.
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(f)

the holding of an initial joint consultation; 8

(g)

the identification of any need for assessments or the
instruction

of

expert

witnesses 9

and

consequential

directions (including the final date by which leave
applications must be filed); 10
(h)

the filing by the applicant of proposed directions in
advance of the first case management hearing to include
an indication as to which directions are agreed and which
are not, indicating those parties who agree and those who
do not agree and the detailed alternatives proposed by
those who do not agree;

(i)

the filing of case summaries by each party indicating
which

issues

the

filing

party

considers

to

require

determination (including any outstanding issues as to
transfer and the retention of expert witnesses) and which
issues have been or will be agreed between the parties
(subject to the approval of the Court);
(j)

the date for the first case management hearing.

(k)

if it is intended to change the timetable for the child, the

8

The objects of the initial joint consultation are;
(a) the agreement of directions required at the case management stage;
(b) the identification and resolution of issues capable of being resolved without hearing;
A joint consultation need not involve the attendance of all the parties and their legal representatives in one
place at one time. It may be conducted by telephone or other electronic means but a record should be kept of
the discussion and any agreements made. The legal representatives of the Trust should usually co-ordinate any
joint consultation.
9
Parties wishing to instruct expert witnesses should comply with section 7 of the Children Order Advisory
Committee Best Practice Guidance.
10
Applications for leave to assess or for the release of documents need not be delayed until the case
management stage but should be made as soon as possible. The Court should be informed whether all other
parties consent to the application so that it can consider whether to grant leave administratively without
requiring a hearing.

34

filing of a document by each party proposing such a change
setting out the change proposed and detailed reasons for
that change;
(l)

if there has been a failure to comply in any respect with the
timetable for the child, the filing by the applicant of a
document setting out the circumstances in which such a
failure has occurred and proposals to remedy such failure.

5.3 The Guardian ad Litem’s initial analysis shall include consideration of
the following matters (unless any is inapplicable);
(1)

the adequacy or otherwise of each of the threshold criteria
proposed by the applicant;

(2)

all possible placement options;

(3)

any

family

members

who

might

care

for

the

child

if

rehabilitation were not to be considered a viable option whether
for the present or at all;
(4)

the views of the child;

(5)

risk issues and safety planning;

(6)

analysis of key issues;

(7)

applicant’s social work and plans including any further work or
planning needed;

(8)

recommendations

for

next

steps

application (including the timetable);
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in

the

conduct

of

the

(9)

any need for expert evidence/advice, and, if there is such a
need, the identities of relevant available experts and advice as to
the time within which each expert could report;

(10)

the adequacy of the timetable for the child, any failure to meet that
timetable, the reasons for such failure and proposals to remedy that
failure.

Stage 4 – Case Management Hearing(s)
6.1 By day 45 (or, in the case of proceedings in Family Proceedings Court,
by the next possible sittings of the Court thereafter) a case management
hearing must take place with the object of identifying all outstanding issues
and giving full case management directions.

6.2 The Court conducting a case management hearing will:
(1)

consider the proposed directions filed by the applicant;

(2)

consider the Guardian ad Litem’s analysis;

(3)

confirm a date for hearing;

(4)

give all necessary directions leading up to hearing, including
resolving any outstanding disclosure issues;

(5)

consider and determine all applications for leave to instruct
expert witnesses;

(6)

reconsider and re-confirm allocation or direct transfer;

(7)

consider, amend and/or confirm the timetable for the child and
give such directions as may seem appropriate to remedy any
failure to meet that timetable;
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(8)
(9)

scrutinise care-planning;
identify all key issues and consider the appropriateness of
mediation in respect of all or some of such issues;

(10)

consider whether any issue raised by any party requires an
issue resolution hearing;

(11)

direct any meeting of experts;

(12)

direct a joint consultation 11 in advance of the final review
hearing;

(13)

direct the parties to identify those key issues which can be
agreed and those which cannot;

(14)

direct the filing of Skeleton Arguments and Statements of Core
Issues which should indicate which key issues have been agreed
and which have not and the extent and reasons for any
disagreement;

(15)

direct the filing of the Guardian ad Litem’s final report;

(16)

fix a date for the pre-hearing review.

6.3 An issue resolution hearing is a hearing held in advance of hearing to:
(1)

resolve any issues which appear capable of resolution;

(2)

determine any issues which require to be determined in
advance of hearing;

(3) deal with any issues which any party seeks to have determined but
which do not appear to the Court to be key issues which require to be
determined at the hearing.
11

See footnote 4 above.
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6.4 An issue resolution hearing may be held at any time and may be
combined with a case management hearing.

The Court may direct that

evidence is to be taken and the order in which each party shall adduce
evidence and cross-examine witnesses.

6.5 Every effort should be made to deal with all case management issues at
one hearing but it is recognised that in some cases that may not be possible
in which event, the Court, bearing in mind the timetable, will endeavour to
deal with all such issues as soon as possible after the initial case
management hearing.

Stage 5 – Final Review Hearing
7.1 If so directed a further joint consultation will take place between 2 and 7
days before the final review hearing with the object of reviewing compliance
with the directions already given and considering what further directions
may be required for hearing. In particular consideration shall be given to:

(1)
(2)
(3)
(4)

core issues and skeleton arguments;
witness template;
any revised time estimate;
readiness for hearing;

(5)

any threshold agreement;

(6)

any further identification and narrowing of key issues;
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(7)

the possibility of evidence being received by video-link so as to
avoid the need for witnesses to travel to attend the hearing;

(8)

consider the timetable for the child, any failure to comply with the
timetable for the child and any amendments required to the timetable
for the child.

7.2 If further directions are required then the applicant must file a
draft list of proposed directions by no later than 12 noon 2
working days before the final review hearing.

7.3 The proposed final care plan should be available for consideration at the
joint consultation specified in paragraph 7.1 but its absence should not
delay the holding of the joint consultation.

In any event the proposed final

care plan must be filed by 12 noon at least 2 working days before the final
review hearing.

7.4 The final review hearing will be held no later than 2 weeks before
hearing. The objects of the final review hearing are to assess and confirm
readiness for hearing and to identify and narrow any outstanding key
issues. The Court will:

(1)

identify and consider the key issues to be determined at hearing
and ways of narrowing or resolving those issues;

(2)

scrutinise compliance with directions and make any further
directions required;
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(3)

consider the proposed final care plan;

(4)

consider

whether

any

proposed

threshold

concession

or

agreement ought to be accepted by the Court;
(5)

consider the witness template and the receipt of evidence by
video-link;

(6)

scrutinise compliance with Practice Direction 2003/1 (bundles)
and 2003/2 (time estimates);

(7)

confirm the date and length of trial;

(8)

consider the timetable for the child, any failure to comply with it
and the reasons for such failure and any amendment of the
timetable for the child and any further directions required in
relation to it.

Stage 6 – Hearing
8. The hearing shall take place in accordance with the timetable and, unless
a split hearing has been directed, shall resolve all outstanding issues. At
the conclusion of the hearing or any element of a split hearing,
consideration shall be given to the extent of disclosure and the need for
anonymisation of any judgment and of any documents filed in Court.

General
9.1 Nothing in this Guide is intended to affect the issue of applications for
Emergency Protection Orders and nothing in this Guide is to delay the issue
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of proceedings where those are required in the interests of the child because
immediate intervention is considered essential.

9.2 The Solicitor and Counsel (where instructed) who has conduct of the
case and is likely to have conduct of the hearing should attend the case
management hearing, any joint consultation, any issues resolution hearing
and the final review hearing.
Where this is not possible then another Counsel and/or Solicitor, as the
case may be, who is familiar with the issues in the proceedings should
attend.

9.3 The Court encourages the parties to use mediation for the resolution of
any issue where it is available, in the best interests of the child and
reasonably practicable and safe but no party can be obliged to enter into
any form of mediation if unwilling to do so.

Where appropriate the Court

may adjourn proceedings for a limited time to enable mediation to take
place.

The Court will require those providing mediation to report to the

Court as to the progress and outcome of such mediation and the positions
taken by each party engaging in mediation. The parties must be advised
that by agreeing to engage in mediation each party will have irrevocably
consented to the mediator reporting to the Court as directed by the Court.

9.4 In the event that it becomes apparent that it is not possible to comply
with a date set by the Court or this Guide within which anything is to be
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done, any party or the Guardian ad Litem must apply to the Court at the
earliest opportunity, with reasons, to vary the relevant date.

9.5

The

Court

will

facilitate

the

making

of

interlocutory

orders

administratively without a formal hearing where that can be done with the
consent of all parties and without detriment to the best interests of the
child.

To that end the Court must be informed when any application is

made by the consent of all parties.
9.6 Where the facilities are available to the Court and to the parties, the
Court will actively encourage the full use of technology, including electronic
information exchange and video or telephone conferencing.

Version 26/1/2012 (Final)
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ALLOCATION OF FAMILY PROCEEDINGS
NOTES FOR GUIDANCE

Introduction
1.1 These notes are issued as an appendix to the Guide to Case
Management in Public Law Proceedings so as to ensure that all cases reach
the appropriate level of Court at the earliest possible stage, thereby assisting
the achievement of judicial continuity and avoiding delay.

1.2 They are in two parts.

The first part sets out principles of general

application and the second contains guidance on specific circumstances.
Subject to the application of the general principles, all other cases may be
dealt with by the Family Proceedings Court.

Part 1
General Principles
2.1 These notes should be read subject to the provisions of the Children
(Allocation of Proceedings) Order (Northern Ireland) 199612, the principles
set out in the Children (Northern Ireland) Order 1995, the Family
Proceedings Rules (Northern Ireland) 1996 13, the overriding objective and all
relevant authorities, which these notes are intended to complement.

12
13

S.R. 1996, No.300 as amended by S.R. 2002 No. 350, S.R. 2004 No. 310 and S.R. 2007 No. 468
S.R. 1996 No. 322 as amended
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2.2 Whilst any likely delay should always be taken into account, the primary
consideration must be the welfare of the child.

2.3 In considering possible transfer regard should particularly be had to:

(1)

the complexity of the anticipated issues of law and/or fact;

(2)

the gravity of factual issues involved, particularly where serious
criminal behaviour is alleged;

(3)

the complexity of any psychiatric, psychological or emotional
issues involved whether affecting a parent or a child or both;

(4)
(5)
(6)

the vulnerability of a party;
unusually uncooperative parties;
the gravity/complexity of any injuries alleged to have been
sustained by a child;

(7)
(8)
(9)

the amount of expenditure of public monies involved;
the anticipated length of a defended case;
the

ability

of

the

Court

to

provide

sufficient

time

on

consecutive, or as a minimum, reasonably proximate days to
accommodate the anticipated length of hearing required;
(10)

the presence in another Court of proceedings closely linked to
the instant case.
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Part 2
Guidance on Specific Cases
The High Court
3. The following proceedings shall be transferred to the Family Division of
the High Court:

(1)

all cases involving the inherent jurisdiction of the High Court;

(2)

abduction cases;

(3)

all cases involving issues as to whether the Court has
jurisdiction as opposed to another national jurisdiction;

(4)

all cases involving the recognition and enforcement of orders
made by the Courts of another national jurisdiction;

(5)

all cases involving conflict of laws, inquiry into foreign
jurisdiction or requirement for mirror orders;

(6)

all cases involving the permanent or temporary removal of a
child to a country which is not a signatory to the Hague
Convention

on

the

Civil

Aspects

of

International

Child

Abduction of 25th October 1980;
(7)

adoptions with a significant foreign element;

(8)

adoptions where the child has been freed for adoption by the
High Court;

(9)

freeing applications giving rise to issues of complexity or
difficulty;

(10)

contested freeing applications where the child is in the care of
an authority pursuant to a care order made by the High Court;
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(11)

cases raising human rights issues likely to involve difficult or
sensitive issues of law or fact and/or involving issues of
compatibility;

(12)
(13)

declarations as to status;
applications by children for leave to apply for Article 8 orders
where there are likely to be difficult issues as to public policy or
complex issues as to law or fact;

(14)

the following Children Order proceedings if difficult points of
law, issues of public policy or complex or sensitive issues arise:

(a)

prohibited steps or specific issue orders;

(b)

parental responsibility order;

(c)

change of name;

(d)
(e)

permanent removal from the jurisdiction;
cases involving separate representation of children in
non-specified proceedings;

(f)

the making of an order under Article 179(14) of the
Children Order;

(g)

particularly serious injuries to a child;

(h)

particularly serious issues of physical or emotional abuse
of a child;

(i)

particularly serious allegations of sexual misconduct
involving a child;

(j)

cases in which there are serious issues as to public
interest immunity;
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(k)

(15)

cases involving the suspicious death of a sibling;

any other case which ought to be heard in the High Court,
applying the general principles set out in paragraphs 2.1 to 2.3
above.

The Family Care Centre
4. The following proceedings shall be transferred to the Family Care Centre:

(1)

any other permanent re-location case involving an issue of
exceptional difficulty or public importance;

(2)

all other freeing and adoption cases;

(3)

all cases in which the assistance of the Official Solicitor is
required;

(4)

applications by children for leave to seek Article 8 orders which
do not fall within paragraph 3(13) above;

(5)

contested issues involving significant differences of opinion
between expert witnesses;

(6)
(7)

probable implacable hostility cases;
cases involving allegations of serious domestic violence,
particularly when involving a child;

(8)

cases

in

which

there

are

continuing

serious

criminal

proceedings;
(9)

cases in which there are significant issues as to disclosure of
information;
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(10)

cases of the nature described in paragraph 3(14) which need not
be transferred to the High Court;

(11)

any other case which, applying the general principles set out in
paragraphs 2.1 to 2.3, ought to be heard in the Family Care
Centre but not in the High Court.

Version 5 – 6/7/2009
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APPENDIX 2

Flowchart: Pre-proceedings – Guide to Case Management in
Public Law Proceedings
(UNOCINI) Initial assessment

Ongoing Family Support
UNOCINI Initial Family
Support Plan
UNOCINI Family Support
Pathway
Review of Family Support
Plan

Safeguarding concerns

Initial CP Case
Conference
Child Protection Plan

Core Group meeting
(Monitor Plan)

Child Protection Pathway
Assessment Review

Flowchart does
not apply in
emergency
applications
Once initial assessment is
completed and referred in
to receiving team, the
Receiving Team will
complete UNOCINI
Pathway Assessment:
2. Complete UNOCINI
Pathway Assessment.
3. Commission any
specialist assessments
needed.
4. Convene Family
Meetings/Family Group
Conference, if relevant.
5. Carry out care planning
for the child including
consideration of
placement/permanence
options e.g., kinship
placement,
rehabilitation, adoption.
6. Obtain birth certificate.
7. Prepare Genogram.

At any stage in the above processes the Trust’s safeguarding concerns
may reach the point where Article 50 of the Children (NI) Order
threshold criteria are met and professional opinion considers Court
action necessary. Trust seeks legal advice.

Threshold criteria
not met. (Legal
advice may be
challenged)

Intervention
continues with
Family Support,
Child Protection
or LAC Pathway
and Case Planning.

If
successful

Senior Social Worker and Trust Solicitors
agree the contents of the ‘Letter before
Proceedings’ before issuing letter to parents

Meeting with chair, Social Worker,
team leader, Trust Solicitors, as
appropriate, parents and parents’
legal representatives to discuss
‘Letter Before Proceedings’.
Decisions of meeting to be recorded
and signed by and copied to all

Within 4 weeks of meeting agreed plan reviewed with
parents and their legal representatives. Review Plan
49 orally reiterated to parents
to be sent to all parties and
as soon as possible

If unsuccessful
decision to apply for
a Care/Supervision
Order: prepare
documents for
Court. Liaise with
legal advisors to
obtain date of first
hearing

APPENDIX 3
DRAFT TEMPLATE ‘LETTER BEFORE PROCEEDINGS’

PLEASE DO NOT IGNORE THIS LETTER
TAKE IT TO A SOLICITOR NOW
Office Address
Contact
Direct line
My ref
Fax
E-mail
Date
Dear [parent and/or full name(s) of all people with parental
responsibility]
Re: [insert name of Trust} CONCERNS ABOUT [insert name(s)
of child(ren)] –
LETTER BEFORE PROCEEDINGS
HOW TO AVOID GOING TO COURT
I am writing to let you know how concerned [name of Trust] have
become about your care of your child/ren. I am writing to tell you
that [name of the Trust] is thinking about starting Care
Proceedings in respect of [name(s) of child(ren)]. This means that we
may apply to Court and [name(s) of child(ren)] could, if the Court
decides that this is best for him/her/them, be taken into care.
We are so worried about your child/ren that we will go to Court
unless you are able to improve things. There are things you can do
which could stop this happening. We have set out in this letter the
concerns that we have about [name(s) of child(ren)] and the things
that have been done to try to help your family.
AN IMPORTANT MEETING ABOUT WHAT WILL HAPPEN NEXT
Please come to a meeting with us to talk about these concerns on
[date and time] at the [insert name of office]. The address is
[address] and there is a map with this letter to help you find it.
Please contact your Social Worker on [tel.no.] to tell us if you will
come to the meeting.
At the meeting we will discuss with you and tell you what you will
need to do to make your child safe. We will also talk to you about
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how we will support you to do this. We will also make clear what
steps we will take if we continue to be worried about [name(s) of
child(ren)].

PLEASE BRING A SOLICITOR TO THE MEETING ON [insert
date]
Take this letter to a Solicitor and ask them to come to the
meeting with you. The Solicitor will advise you about getting
legal aid (free legal advice) and they are all separate from
children’s services. Ask your Solicitor to contact [insert
name], Team Leader, on 90xxxx and the Trust Legal Advisor
(details below) so that they can be provided with information
before this meeting. You do not have to bring a Solicitor to
the meeting, but it will be helpful if you do.
Information your Solicitor will need is:
Name of Trust Legal Contact:
Name, Address & Telephone:
WHAT WILL HAPPEN IF YOU DO NOTHING
If you do nothing we will have to go to Court. If you do not answer
this letter or come to the meeting, we will go to Court as soon as
we can to make sure [name(s) of child(ren)] are safe.
YOUR WIDER FAMILY
Our concerns about [name(s) of child(ren)] are very serious. If we do
have to go to Court and the Court decides you cannot care for your
children, we will first try and place them with one of your relatives,
if it is best for your child to do this. At the meeting we will want to
talk to you and your Solicitor about who might look after your
child if the Court decides that it is no longer safe for you to do so.
We look forward to seeing you at the meeting with your Solicitor on
[date]. If you do not understand any part of this letter, please
contact your Social Worker [name] on [tel. no.]. Please tell your
Social Worker if you need any help with child care or transport
arrangements in order to come to the meeting, and we will try to
help.
Yours sincerely
[name]
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Team Leader
Trust Office
cc

Social Worker [name]
Trust Legal Team

Enc: Map of office
List of things we are worried about
PLEASE SHOW / TAKE THIS TO A SOLICITOR
HERE ARE THE MAIN THINGS THAT WE ARE WORRIED
ABOUT:
1. [Outline concern and give examples of when this happened.
This should capture chronic ongoing concerns as well as
acute episodes/incidents]
Date(s)

Problem

2.
Date(s)

Problem

WHAT CHILDREN’S SERVICES HAVE DONE TO TRY TO HELP
Who?
When?

What help has been given?

WHAT CHILDREN’S SERVICES PROPOSE OUGHT TO BE DONE
TO PROTECT THE CHILDREN FROM FURTHER HARM
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Proposals

(a)
(b)
(c)
(d)

WHAT YOU HAVE TO DO SO THAT WE WILL NOT GO TO
COURT:
1. Confirm that you will come to a meeting to talk about these
concerns.
Please try to bring a Solicitor with you.
2. Continue to see and work with your Social Worker [insert
name] and allow him/her to see [name(s) of child(ren)].
3. At the meeting you will be asked to talk about how [name(s) of
child(ren)] will be kept safe, with our help.
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APPENDIX 4
Before Issue’ Checklist
Subject to the best interests of the child and if in the possession of the
Trust, the following is the Checklist of Documents for Trust Social
Work staff to be disclosed to parent(s) and their legal
representative(s) and agreed and copied to DLS before the issue of
proceedings:
(a)
(b)
(c)
(d)
Document
Date
Date
Disclose Reason
disclosed
sent to d
not
and who to DLS
By
disclosed
(Print
name)
1. Letter before proceedings to
parent(s)
2. Plan(s) from Preproceedings meeting(s)
Orders
Previous
Judgments
3.
proceedings
/
reasons
UNOCINI
documents
Article 4
and 56
reports
Relative
and friends
materials
Any relevant
(eg
assessment
4.
genogram,
materials
kinship
assessmen
t, Family
Group
Conference
plans)
Any
Assessmen
t Reports
Any relevant
Relevant
reports/record reports (eg
s Trust
CPCC,
5.
‘likely to rely strategy
on in event of discussion
proceedings’
s)
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Relevant
Contact
sheets/
Records of
incidents
Family
Support
Plan
6.

7.

Pre-existing
Care Plans

Any
competency
assessment
report

Child
Protection
Plan
Looked
After Child
Plan
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APPENDIX 5

Parental Receipt of Reports
(insert name) Health and Social Care Trust
I (insert name of the parent) confirm that I have received the following
reports on
(insert date) from (insert name) Health and Social Care Trust:
1. (Insert nature and date of report)
2.
3.
4.
5.
I understand that this information is confidential and should not be shared
with anyone without the consent of the Trust.
The Trust will forward these documents to your Solicitor.
Signed: _______________ Parent
_______________

On behalf of the Trust

Date: _________________
*Trust copy to be retained on file.
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APPENDIX 6
Pre-proceedings Meeting Agenda
Chairs of the ‘Pre-Proceedings Meetings’ (PPM) may find it helpful to
formulate a loose agenda as it formalises the meeting, ensures all issues are
covered and demonstrates to participants that this meeting is of a more
serious nature than other routine meetings between a parent and the Trust.
Below is a list of agenda items which may be considered for inclusion in
these meetings. Of course it remains for each Trust to decide how it wishes
to conduct the meeting and whether it chooses to create its own agenda
using some or all of these suggestions.
List of Potential Agenda items
1. Introductions.
2. Attend to any special requirements (presence of an interpreter,
Solicitor(s) or advocate).
3. Outline the purpose of the meeting.
4. Outline the duty of the Trust to safeguard children, duty (where
possible) to promote the child living with the family, balance of that
against the need to safeguard, protect and promote welfare of the
child. Explain why it may be that a Court application is necessary but
that the Trust hopes that the meeting may avoid the need for
proceedings or, at least narrow and focus on the issues of concern.
5. Explain the Trust concerns referring to the ‘letter before proceedings’
sent to the parent.
6. Initial views of parent.
7. Discuss what can be done to improve the child’s situation on the part
of the parent.
8. Discuss what services/supports can be provided to the family by the
Trust to help, emphasising the importance of collaborative working
between the Trust and the parent in the best interests of the child.
9. Identification of alternative carers (this issue should have been
discussed previously within the assessment process).
10. Discussion of the plan for the child (the auspices of that plan i.e.
Family Support Plan, Child Protection or Looked After Child Plan).
11. Initial views from the parent as to their thoughts on the
plan/agreement.
12. Break away for both parent and Trust to take advice from their
respective Solicitors, as appropriate.
13. Reconvene for focused discussion on the plan. Can agreement be
reached on the plan/agreement as it stands in draft or can
revisions/amendments be agreed now to avoid proceedings.
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14. If no agreement can be reached and the Trust believes it will have to
issue an application with the Court the discussion can consider
whether any other issues can be resolved now.
Brief Case Example: Mother abuses alcohol and her partner is abusive
to her. Both elements raise safeguarding concerns.
At the Pre Proceedings Meeting the plan is that mother should (1) agree
to cease excessive drinking and agree to attend a community drugs and
alcohol programme; and (2) agree to her partner moving out of the
family home and to seek assistance from domestic abuse support
group/project to support mother with skills/knowledge to leave a
violent relationship and to avoid entering into similar relationships in
the future. Mother agrees to do (1) but not to do (2). Mother provides
details for the first time of alternative carers but refuses to agree to
information being disclosed to those persons. Trust decides that it will
need to seek an interim care order to safeguard the child.
Although proceedings have not been avoided, one crucial issue has
(potentially) been resolved and Trust will now be able to press ahead
with consideration of alternative carers whilst not disclosing information
which the mother has not consented to.
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APPENDIX 7
Template for Recording the Pre-proceedings Meeting.
1 Attendance at Meeting including who invited, absences and apologies.
2 Agenda issues.
3 Purpose of Pre-Proceedings meeting.
4 Key points of discussion with parents including their views on the
plan for the child.
5 Key points of agreement and disagreement from both the Trust and
parent’s perspectives.
6 Outline any revision to the plan for the child.
7 Detail decisions and future actions, with timescales included.
8 Date agreed for a review meeting within 4 weeks.

Signed (by those present):
Date:
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APPENDIX 8

Application Checklist:
The following is a checklist for Trust Social Work Staff to be completed with any
application for a Care Order or Supervision Order to specify the pre-proceedings
documents filed with the application. If any relevant documents are not sent with the
application, please state the reason not sent and any expected date when available:
Document

1.

Preliminary Report Form
to be sent to DLS

2.

Trust Initial Social Work
Statement/Court Report
(New Regional Format)

3.

Trust Care Plan
(New Regional Format)

(a)
Date of
Document

(b)
Date
Sent to
DLS

(c)
Sent by

Trust Timetable for the Child
(See attached format)

4.

In timetabling for the child particular
regard should be paid to giving notice of
• the dates of all LAC Reviews,
• outcome of any review for the
child,
• any change in placement,
• any move to a new school,
• the making or review of any
statement of special educational
needs,
• any assessment of the child by a
paediatrician or other specialist
• any significant steps properly to
be taken to implement any
(interim) care plan.

On receipt of above from the Trust the C1 Form will be completed by DLS
and will include

-Chronology
-Threshold Summary
-Precipitating Events
-Terms of immediate order sought
-Initial Placement options
-Allocation proposals/reasons.
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(d) Reason not
sent/
expected date
when available

Court Case Number:

APPENDIX 9

INITIAL SOCIAL WORK STATEMENT PREPARED FOR
COURT PROCEEDINGS

THIS REPORT IS CONFIDENTIAL AND MUST NOT BE SHARED WITHOUT
THE CONSENT OF THE COURT

Before the_______________________________________________ Court
on ___ /____ / ____
In the matter of The Children (NI) Order 1995.
And in the matter of _________________________________________________
Date of birth _______/______/________
Between:

Applicant
and
First respondent
and
Second respondent
and
Third respondent etc

Nature of Application
Date of Report
Trust Office Address:
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Signed:

Author
The Author is registered with The Northern Ireland Social Care
Council
Qualifications

Date
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CONTENT OF REPORT
•

Sources of information

•

Emergency Steps and /or previous Court Orders relevant to this
application

•

Family Composition

•

The background circumstances and precipitating incident(s) relevant
to making this application

•

Chronology of Significant Events

•

Services / Assessments offered

•

Welfare Checklist

•

Social Worker’s Analysis

•

Range of Powers Available to the Court
Recommendations
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1.0 SOURCES OF INFORMATION
THIS REPORT IS BASED ON INFORMATION CONTAINED WITHIN CASE
RECORDS HELD BY THE
HEALTH AND SOCIAL CARE

TRUST

This includes the following documents which are attached to this
application
Document

Date

Updated UNOCINI

2.0 EMERGENCY STEPS AND/OR PREVIOUS COURT ORDERS
RELEVANT TO THIS APPLICATION (PLEASE LIST)

Application/Event

Date

2.1
2.2
2.3
2.4
2.5
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3.0 FAMILY COMPOSITION
Name

D.O.B


Name

Relationship to
child

PR

Address

PR

Address

SIGNIFICANT OTHERS
D.O.B

Relationship to
child
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4.0 THE BACKGROUND CIRCUMSTANCES AND PRECIPITATING
INCIDENT(S) RELEVANT TO MAKING THIS APPLICATION
Be specific and include a brief description of any referral and assessment processes that have
already occurred. Use 4.1, 4..2 etc for each specific point

Brief Description
4.1
4.2
4.3

5.0 CHRONOLOGY OF SIGNIFICANT EVENTS
See Chronology contained in UNOCINI/ Pathway assessment
dated, xxx pg xxx
Significant Event

Date

5.1
5.2
5.3
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Page

6.0 SERVICES/ASSESSMENTS OFFERED
Detail what was offered, when and the outcome together with a brief comment (reference
report attached if applicable). Please evidence efforts to work in partnership with parents.

6.1
Service/Assessment
Date
Outcome

Comments

Attached document
(if applicable)

6.2
Service/Assessment
Date
Outcome

Comments

Attached document
(if applicable)

67

7.0 WELFARE CHECKLIST
7.1

The ascertainable wishes and feelings of the child
considered in the light of age and understanding

7.2

His / Her physical, emotional and educational needs

7.3

The likely effect on him / her of any change of
circumstances
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7.0 WELFARE CHECKLIST (Cont...)
7.4

His / her age, sex, background and any characteristics
which the Court considers relevant

7.5

Any harm which he/she has suffered or is at risk of
suffering
The Trust believes that under Article 50 (Children (N.I) Order
1995) the following Threshold Criteria have been met:

7.6

How capable are each of his / her parent(s) and any other
person in relation to whom the Court considers the question
to be relevant is of meeting his or her needs
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8.0 SOCIAL WORKER’S ANALYSIS

Analysis of basis of application for order in terms of Risk / Likelihood of significant harm
and parents’ capacity to safeguard child and work in partnership. This must include
consideration of the child, parent (s) and significant other (s) and Human Rights
however evidence of this should be reflected throughout the report.

8.1

9.0 RANGE OF POWERS AVAILABLE TO THE COURT
9.1

No Order

9.2

Residence Order

9.3

Supervision Order

9.4

Care Order
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10. RECOMMENDATIONS

The Trust respectfully recommends that the Court gives consideration to
granting a Care Order / Supervision Order / Residence Order etc in respect
of
Signed (Social Worker) _________________________________________
Date: _______/______/________

Signed (Senior Social Worker) ___________________________________
Date: _______/______/________
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Court Case Number:

APPENDIX 10

CARE PLAN PREPARED FOR COURT PROCEEDINGS

THIS REPORT IS CONFIDENTIAL AND MUST NOT BE SHARED
WITHOUT THE CONSENT OF THE COURT

Before the____________________________________________________Court
on _______/______/________
In the matter of The Children (NI) Order 1995.
And in the matter of _________________________________________________
Date of birth _______/______/________
Between:

Applicant
and
First respondent
and
Second respondent
and
Third respondent etc

GUIDANCE NOTE
One Care Plan per child/young person and delete above as required.
Current legal status
Current legal order being sought
Number of Care Plan
Date of Care Plan
Trust Office Address:
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Signed:

1. OVERALL AIM OF THE PLAN AND TIMESCALES
What is the Plan for this child/young person?
Brief summary/ overview of plan, timescales and primary aim.
GUIDANCE NOTE:
State whether the plan is a twin track plan, including options for
rehabilitation to birth parents, kinship placement, long-term fostering, or
adoption being explored. No later than the second review (three months
after first Statutory Review, notification should be made to the Trust’s
Permanence Panel.

Date Care Plan made
Status of the meeting when Care
Plan agreed
2. WHY DOES THE CHILD/YOUNG PERSON NEED TO BE LOOKED
AFTER?
GUIDANCE NOTE:
See Initial Social Work Statement section 8.

3. ATTEMPTS MADE TO ARRANGE FOR THE CHILD/YOUNG
PERSON TO LIVE WITH A RELATIVE OR A CLOSE FAMILY
FRIEND
GUIDANCE NOTE:
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Include details of Family Group Conference/Kinship Assessments.

4. PLACEMENT DETAILS
Current Placement details:
GUIDANCE NOTE:
Nature of placement and ability to meet child/young person’s current
needs:

What is the likely duration of the placement?

Preferred placement option

5. CONTINGENCY PLAN IF THE PLACEMENT BREAKS DOWN
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6. CHILD/YOUNG PERSON’S NEEDS
Need type
Need

Health and Development

Agreed Action
Desired
outcome
Responsibility
Target Date

Need type
Need

Emotional Health and Wellbeing

Agreed Action
Desired
outcome
Responsibility
Target Date
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Need type
Need

Education and Learning

Agreed Action
Desired
outcome
Responsibility
Target Date
6. CHILD/YOUNG PERSON’S NEEDS (cont…)
Need type
Identify, Self-Esteem and Self Care
Need
Agreed Action
Desired
outcome
Responsibility
Target Date

Need type
Need

Family and Social Relationships

Agreed Action
Desired
outcome
Responsibility
Target Date
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7. CONTACT SUMMARY
GUIDANCE NOTE:
What arrangements for contact have been made?
Person with
whom
contact
takes place

Frequency

Type
eg
Supervised,
Direct or
Indirect

Arrangements
Including
transport
And venue

How will
Contact
support the
proposed plan
for the
child/young
person?

ANY INDIVIDUALS THAT THE CHILD/YOUNG PERSON IS NOT
PERMITTED TO HAVE CONTACT WITH
Name
Relationship
Address
Reason for
to
terminating or
child/young
restricting contact
person
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8. BIRTH FAMILY
Parental Capacity
GUIDANCE NOTE:
Proposals to assist Parent(s)/Family to respond to child/young person’s
needs.
Proposed timescales eg details of proposed services/assessments.
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9. VIEWS OF CARE PLAN
Child/young person’s view of the Plan
GUIDANCE NOTE
To what extent are the wishes and views of the child/young person been
obtained and acted upon?

Parents’ Views
GUIDANCE NOTE
To what extent have the wishes and views of parents been obtained and
acted upon?
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9. VIEWS OF CARE PLAN (cont…)
Significant others views
GUIDANCE NOTE
To what extent have the wishes and views of significant others been
obtained and acted upon?

Third party views:
GUIDANCE NOTE
Which Agencies have been consulted about this plan?
What are their views and are they in agreement?
Please include school, health professionals etc.
80

10. ARRANGEMENTS FOR CONTINUED PARTICIPATION IN
DECISION MAKING
GUIDANCE NOTE:
What are the arrangements for the continued participation of the birth
family, the child/young person and others in the decision making about the
child/young person’s life?

11. AGREEMENT OF THE PLAN
Name
Relationship
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Agree or disagree?

12. ARRANGEMENTS FOR NOTIFYING THE TRUST OF DISAGREEMENT
OR MAKING REPRESENTATION

PREPARATION AND IMPLEMENTATION OF CARE PLAN BY:
Full name:
Designation:
Signature:
Date

_______/______/________

Full address:

Telephone:
CARE PLAN REVIEWED/APPROVED BY:
Full name:
Designation:
Signature:
Date

_______/______/________
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APPENDIX 11 Conversion Table from Children Act 1989 to Children (NI) Order 1995
Children (NI)
Order 1995

Description

Part I

Introductory

Article 1
Article 2
Part II
Child's
Welfare
Article 3
Article 4
Parental
Responsibility

Title and Commencement
Interpretation

Description

Corresponds
?

Differences

The names of the pieces of
legislation differ i.e. Northern
Ireland and the Order/Act
character is distinguished.
Section 108 also deals with
certain amendments taking
effect.

Section 108
Section 105

Short Title, commencement, etc.
Interpretation

Yes

Section 1
Section 7

Welfare of the Child
Welfare Reports

Yes
Yes

General
Child's Welfare to be the
Paramount Consideration
Reports on Child's Welfare

Article 6

Parental Responsibility for
Children
Meaning of Parental
Responsibility

Article 7

Acquisition of Parental
Responsibility

Article 5

Children Act
1989

Section 2

Parental Responsibility for Children

Section 3

Meaning of 'Parental Responsibility'
Acquisition of Parental Responsibility by
Father, by second female parent, by step
parent

Sections 4,
4ZA, 4A

83

Section 2 discusses PR via s.42
HFEA 2008 and s.43 FLRA
1989. Otherwise corresponds.
Yes
Split into three sections.
Otherwise generally the same.

Part III
General
Article 8
Article 9
Article 10
Article 11
Article 12
Article 12A
Article 13
Article 14
Financial
Relief
Article 15
Family
Assistance
Orders
Article 16

Orders with respect to
Children in Family
Proceedings
Residence, Contact and
other orders with respect to
Children
Restrictions on making
Article 8 Orders
Power of the Court to make
Article 8 Orders
General Principles and
Supplementary Provisions
Residence Orders and
Parental Responsibility
Residence and Contact
Orders and Domestic
Violence
Change of child's name or
removal from jurisdiction
Enforcement of Residence
Orders
Orders for financial relief
with respect to children

Family Assistance Orders

Section 8
Section 9
Section 10
Section 11
Section 12
No
equivalent

Residence, Contact and other orders with
respect to children
Restrictions on making section 8 orders
Power of the Court to make section 8
orders
General Principles and supplementary
provisions
Residence Orders and Parental
Responsibility

Yes
Yes
Yes
Yes
Yes

Section 13

Change of child's name or removal from
jurisdiction

Yes

Section 14

Enforcement of Residence Orders

Yes

Section 15

Orders for financial relief with respect to
children

Yes

Section 16

Family Assistance Orders
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The length of such an Order in
NI is 6 months as opposed to
12 months in the Act.

Article 17

Support for Children and
their Families
Interpretation and
definitions

Article 17A

Assessments and services for
children who are carers

Part IV

Part III
Section
17(10)

Local Authority Support for Children and
their Families
Interpretation and definitions

Yes
The Act has no equivalent
provision.
The Act requires the child's
wishes to be ascertained and
given due consideration within
context of to the child's
welfare.
The Act provides for a voucher
scheme for relief to carers.
Instead of this, the Order
provides for an assessment to
be carried out and given due
consideration regarding the
suitability of the carer
The Order provides for means
of payment and debt recovery.
The Act refers to Health and
Social Care Act 2001.
No equivalent.

None

None

Article 18

General duty of authority to
provide personal social
services for children in need,
their families and others

Section 17

Provision of services for children in need,
their families and others.

Article 18A

Assessments: carers of
disabled children

Section 17B

Vouchers for persons with PR for disabled
children

Section 17A
None

Direct payments
None

Section 18

Daycare for pre-school and other children

Yes

Review of provision of daycare, childminding, etc
Provision of accommodation for children:
general

Yes

Article 18C
Article 18D
Article 19

Article 20
Article 21

Direct payments
Information for carers
Daycare for pre-school and
other children

Review of provision of
daycare, child-minding, etc
Provision of accommodation
for children: general

Section 19
Section 20
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Order requires authorities to
review services for children
under twelve years. The Act
requires it for children under
eight.

Article 22

Powers of persons with
parental responsibility

Section 20

Provision of accommodation for children:
general

Article 23

Provision of accommodation
for children in police
protection

Section 21

Provision of accommodation for children
in police protection or detention or on
remand, etc

Article 24

Recoupment of cost of
providing services

Section 21

Recoupment of cost of providing services
etc

Article 25

Interpretation

Section
22(1)&(2)

General duty of local authority in relation
to children looked after by them

Article 26

General duty of authority

Section 22

As above

Article 27

Accommodation and
maintenance for children

Sections
22A, 22B,
22C,

Article 28
Article 29

Regulations under Article 27
Promotion and maintenance
of contact between child and
family

Part 2 of
Schedule 2

Regulations as to placing of children with
local authority foster parents

Part 2(15)
Sch 2

Promotion and maintenance of contact
between child and family
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Yes

Yes

Yes

The Order splits section 20 of
the Act into two Articles.
The Act provides explicitly for
children detained under PACE
and those subject to various
other orders.
Receipt of Employment
Support Allowance qualifies a
person as not liable to repay
under the Act. Further, the Act
provides more instances when
one Authority can recoup
expenses from another
Authority.

The Act contains a particular
duty on Authorities to
promote the educational
achievement of children in
care.
The Act provides more details
on the considerations an
Authority must have before
placing a child.
The Act contains additional
provisions on qualifying
criteria for foster parents and
the procedure for approving
same.

Article 30
Article 31
Article 32

Article 33
Article 34

Visits to or by children
Appointment of visitor for a
child not being visited
Power to guarantee
apprenticeship deeds, etc
Arrangements to assist
children to live abroad
Death of children being
looked after by an authority

Part 2(16)
Sch 2
Part 2(17)
Sch 2
Part 2(18)
Sch 2
Part 2(19)
Sch 2
Part 2(20)
Sch2
Part
2(19)(A)&(B)
Sch 2

Visits to or by children
Appointment of visitor for child not being
visited
Power to guarantee apprenticeship
deeds, etc
Arrangements to assist children to live
abroad
Death of children being looked after by
an authority

Article 34C

Preparing for ceasing to be
looked after
The responsible authority
and relevant children
Additional functions of the
responsible authority in
respect of relevant children

Article 34D

Continuing functions in
respect of former relevant
children

Section 23C

Continuing functions in respect of former
relevant children

Article 34E

Personal advisers

Section 23D

Personal advisers

Article 34F

Pathway plans

Section 23E

Pathway plans

Article 34A
Article 34B

Section 23A

Preparation for ceasing to be looked after
The responsible authority and relevant
children

Section 23B

Additional functions of the responsible
authority in respect of relevant children
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Yes
Yes
Yes

The Act has one additional
provision: s. 85 of Children and
Adoption Act 2002 does not
apply in this context

Yes
Yes
Yes
Yes

The Act imposes a duty on
authorities to make payments
to former relevant children
pursuing higher education
The Act extends this provision
to former relevant children
between 16 and 25 - the Order
stops at 21
The Act provides for other
assessments that can be
carried out at the same time as
an assessment under this
section.

Section 24

Persons qualifying for advice and
assistance

Section 24A

Advice and assistance

Art.35B

Advice and assistance
Employment, education and
training

Section 24B

Employment, education and training

Art.35C

Information

Section 24C

Information

Art.35D
Art.36
(repealed)

Representations: Articles 34B
to 35B
Section 24D
Children (Leaving Care) Act
(NI) 2002
N/A

Art.35

Art.35A

Persons qualifying for advice
and assistance

The Act provides for special
guardianship orders. There is
no such provision in the Order.
Under s.24(2)(d) of the Act and
art.35(2)(d) of the Order, there
are jurisdictional differences in
respect of the various bodies.
The Act refers to special
guardianship cases. In addition
to the kind and cash which
may be given under art.35A of
the Order, s.24A of the Act
also provides for the provision
of accommodation where it
may not be given in
accordance with the following
section 24B.
The Act refers to special
guardianship cases.
Differ to reflect jurisdictional
differences in bodies. The Act
includes a 3 month time
restriction at subsection 3. The
Order has no equivalent
provision.
S.24D(1A) permits the
appropriate national authority
to impose time limits on the
making of representations.
There is no equivalent
provision in the Order.

Representations: sections 23A to 24B
N/A

N/A
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Art.37
(repealed)

Children (Leaving Care) Act
(NI) 2002

Art.38

Interpretation

Art.39

Liability to contribute

Art.40

Agreed contributions

Art.41

Contribution Orders

Art.42

Enforcement of Contribution
Orders, etc

Art.43

Regulations

N/A
No
equivalent

Schedule 2
Part III 21
Schedule 2
Part III 22
Schedule 2
Part III 23

Schedule 2
Part III 24
Schedule 2
Part III 25

N/A

N/A

N/A

N/A

Liability to contribute
Agreed contributions

Yes

Contribution orders

Yes

Enforcement of contribution orders, etc

Yes

Regulations

Yes

Art.44

Secure accommodation

Section 25

Use of accommodation for restricting
liberty

Art.46

Co-operation between
authorities and other bodies

Section 27

Co-operation between authorities
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Yes

The Act mentions legislation.
Under the Act an authority
need not consider recovery in
cases where the child is looked
after under s.92 of the Powers
of the Criminal Courts
(Sentencing) Act 2000.

Differ to reflect jurisdictional
difference in legislation and
terminology of court officials.
Additional paragraph at
subsection (3) of the Act to
define "local authority".

Minor differences reflecting
jurisdictional difference in
relation to legal aid and courts.
Jurisdictional differences in
respect of bodies/authorities.
Under art.46(4) of the Order
an authority may (subject to
art.46(4A) recover reasonable
expenses incurred from the
authority with which it is co-

operating. The Act has no
equivalent provision.

Art.47
Art.48
Part V

Consultation with education
and library boards
Miscellaneous

Section 28
Section 30

Article 49

Care and Supervision
Care and Supervision
Interpretation

Part IV

No
Equivalent

Article 50

Care Orders and Supervision
Orders

Section 31

Consultation with local authorities
Miscellaneous

Yes

Jurisdictional differences in
respect of names of bodies
and legislation.

Care and Supervision

Care and Supervision
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50 (3) of the Order
corresponds with 31 (10) of
the Act. (3) of S.31 of the Act
corresponds with (4) of Art.50
of the 1995 Order. S.31 of the
Act also includes an additional
(3A). (7) of the Act,
corresponds with (8) of the
Order but differs in relation to
(b) (ii) with the Act including
'youth rehabilitation order'
whilst the Order refers to 'a
probation order.' The term
'authorised person' also differs
in the corresponding
legislation, with the Act
elaborating what is meant by
'authorised person' and

additionally includes sub
section (11) defining 'care
order' and 'supervision order.'
The Act also includes a 31A
section dealing with 'Care
orders: care plans.'

Article 51
Article 52

Timetable for Proceedings
Effect of Care Order

Section 32
Section 33

Period within which application for order
under this Part must be disposed of.
Effect of Care Order

Article 53

Parental Contact etc. with
children in care

Section 34

Parental Contact etc. with children in care

Article 54

Supervision Orders

Section 35

Supervision Orders
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yes
yes

yes

Special guardians mentioned
in Act, and Department used in
Order rather than Secretary of
State
The Order refers to Schedule 3
which makes further
provisions for Supervision
Orders and shall have effect,
whilst the Act states that Parts
I and II of Schedule 3 make
further provision with respect
to supervision orders.

Article 56
Article 57

Education Supervision
Orders
Investigation into the Child's
Circumstances
Interim Orders

Article 57A

Power to include exclusion
requirement in interim care
order

Article 55

Section 36
Section 37
Section 38

Education Supervision Orders
Powers of court in certain family
proceedings
Interim Orders

Section 38A

Power to include exclusion requirement
in interim care order

Article 58

Section 39

Discharge and variation, etc. of care
orders and supervision orders

Article 59

Orders pending appeals in
cases
about
care
or Section 40

Discharge and variation, etc.
of
care
orders
and
supervision orders

Orders pending appeals in cases about
care or supervision orders
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55 (4) of the Order
corresponds with 36 (5) of the
1989 Act, however (5) of the
Act differs under part (5) (b)
with regards to nonattendance. Under the Order
55 (8) states, "Schedule 4
(which makes further provision
with respect to education
supervision orders) shall have
effect." Whilst under the Act
36 (10) states, "Part III of
Schedule 3 makes further
provision with respect to
education supervision orders."
yes
yes

yes

Sections (5), (6), (8) and (9) of
38A are additional in the Act.
And the Act also has an
additional section 38B which
deals with "Undertakings
relating to interim care
orders."
The Act also includes a (3b).
(3b) deals with "where a
power of arrest has been
attached to an exclusion
requirement of an interim care
order ..."

supervision orders

Article 60

Representation of child and
of his interests in certain
proceedings

Section 41

Representation of the child

yes

Article 61

Right of guardian ad litem to
have access to records

Section 42

Right of officer of the Service to have
access to local authority records

yes

Part VI
Article 62

Protection of Children
Child Assessment Orders

Part V
Section 43

Protection of Children
Child Assessment Orders

yes

Article 63

Orders for emergency
protection of children

Section 44

Orders for emergency protection of
children

Article 63 A

Power to include exclusion
requirement in emergency
protection order

Section 44A

Power to include exclusion requirement
in emergency protection order
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Term "Guardian ad litem" used
in Order, whilst it is the term
"Officer of the Service" used in
1989 Act
Corresponds but differs in
terms e.g. Guardian ad litem,
Officer of the Service, Welsh
Family Proceedings Officer

Under the (5)(c ) of Art 63
refers to Department, whereas
under the Act (5)(c ) of S.44
refers to the Secretary of
State.
Sections (5), (6), (8) and (9) of
44A are additional in the Act.
And the Act also includes a S.
44B "Undertakings relating to
emergency protection.

Article 64

Duration of emergency
protection orders and other
supplementary provisions

Section 45

Duration of emergency protection orders
and other supplementary provisions
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Under Art 64 (2) of the Order it
states: "Where an emergency
protection order is made with
respect to a child who is being
kept in police protection under
Article 65, the period of eight
days mentioned in paragraph
(1) shall begin with the first
day on which he was taken
into police protection under
that Article." The Act does not
mention 'police protection'
specifically under s.44 and
instead, S.44 (2) it refers to
the eight day duration of an
emergency order, and (3) deals
with the specifities when an
order is made when a child is
in police protection. Art 65
(11) of the Order includes
'registered health visitor'
which the Act omits. Likewise
S.45 (12) includes 'registered
midwife' which the Order
omits. Art 64 (12) of the Order
also additionally states that an
emergency protection order
may be executed on a Sunday.

Article 65

Removal and
accommodation of children
by police in cases of
emergency

Section 46

Removal and accommodation of children
by police in cases of emergency

Article 66

Authority’s duty to
investigate

Section 47

Local authority’s duty to investigate.
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Art 65 (3)of the Order is
additional, stating: "As soon as
is reasonably practicable after
taking a child into police
protection, the constable shall
secure that the case is inquired
into by a designated officer."
Whilst Art 65 (4) of the Order
provides a definition of
'designated officer.' S.46 (3)(e)
of the Act refers to an "an
officer designated for the
purposes of this section by the
chief officer of the police area
concerned." Whilst S. 46 (7)
and (8) deals with the
designated officer applying for
an emergency protection
order for the child on behalf of
the local authority.
S.47 (3) (a) of the Act also
includes, "or section 11 of the
Crime and Disorder Act 1998
(child safety orders)…" S.47 (3)
also includes an additional (C )
section dealing with children in
police protection. There is an
additional (5A) in s.47 of the
Act dealing with the Child's
welfare. (11) of Art 66 of the
Order specifically mentions
'Northern Ireland Housing
Executive' and 'any special

agency.' (11) of s.47 (11) of the
Act mentions 'any Local Health
Board , Special Health
Authority, Primary Care Trust,
National Health Service trust
or NHS foundation trust.' The
Act also refers to the Secretary
of State rather than
Department.

Article 68

Powers to assist in discovery
of children who may be in
need of emergency
protection
Abduction of children in
care, etc

Article 69

Recovery of abducted
children, etc.

Section 50

Recovery of abducted children, etc.

Article 70

Refuges for children at risk

Section 51

Refuges for children at risk

Article 67

Section 48

Powers to assist in discovery of children
who may be in need of emergency
protection.

Section 49

Abduction of children in care etc.
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S.48 (11) of the Act also
includes 'registered midwife'
whilst Art. 67 (11) of the 1995
Order includes 'registered
health visitor.'
yes

yes

S.50 (13) of the Act
additionally deals with
recovery orders having effect
in Scotland, whilst s.50 (12)
describes "the court" in
relation to Northern Ireland as
meaning magistrates court.
The term 'private children's
home' is used in the Act,
rather than 'registered
children’s home' as referred to
in the Order. Secretary of State
referred to in the Act, rather
than Department in the Order.

Sections (7) of both Art 70 of
the Order and S.51 of the Act
refer to differing but
corresponding
provisions/legislation due to
the differing jurisdictions.

Article 71

PART VII

Rules of court and
regulations

Section 52

Rules and regulations

yes

Homes Provided by an
Authority

Article 72

Provision of homes by an
authority

Article 73

Regulations

Part VIII
Article 74

Voluntary Homes and
Voluntary Organisations
Interpretation

Article 75(1)

Provision of accommodation
for children

Section 53
No
Equivalent

English Act provides for homes
to be provided jointly with
other authorities.
English Act refers to
'community' homes and
s.53(3) outlines the regulations
governing who can manage
and maintain the homes.

Provision of community homes by local
authorities

Part VII
Section 60

Voluntary Homes and Voluntary
Organisations
Interpretation

Section 59(1)

Provision of accommodation by voluntary
organisations
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1995 Order refers to
Department whilst 1989 Act
refers to Secretary of State

yes

s.59(1) power to make
payment is subject to the
qualifications regarding foster
parents in s.49 Children Act
2004.

Article 75(2) (6)

Regulations

Section
59(1A) - (7)

Regulations

Article 76

Duties of voluntary
organisations

Section 61

Duties of voluntary organisations

Section 62

Duties of local authorities

Article 77

Article 78
Article 78A

Duties of local authorities
Persons disqualified from
carrying on, or being
employed in, voluntary
homes
Appeal against refusal of

No
Equivalent
No
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NI Order provides for the
making of Regulations by the
Department, whereas the
English Act provides for the
national authority
Art 76(4) makes it the duty of
the organisation to transmit
any particulars regarding
children in its care as the
Department may see fit
S.62(2) provides for 'time to
time' visits to children. NI
Order does not stipulate a
time frame.
Art76(5)(c.) power to request
records is governed by Article
23 of the Health and Personal
Social Services (Quality,
Improvement and Regulation)
(Northern Ireland) Order 2003,
whereas the s.62(6)(c.) power
is governed by section 22 of
the Care Standards Act 2000
s.62(10) states the section
does not apply to institutions
within the further education
sector. There is no such
provision in the NI Order

consent under Article 78
Part IX
Article 90

Private Children’s Homes

Equivalent

No
Equivalent
No
Equivalent

Article 91

Interpretation
Children's Home further
defined

Article 92

Duties of person carrying on
a private children's home

Article 93

Duties of a local authority

Article 94

Persons disqualified from
carrying on, or being
employed
in private children's homes

Section 65

Persons disqualified from carrying on, or
being employed in children’s homes

Article 94A

Appeal against refusal of
consent under Article 94

Section 65A

Appeal against refusal of authority to give
consent under section 65

Part XVII

Section 64
No
Equivalent

Welfare of children in children's homes

Miscellaneous and General
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Art 92(4) makes it the duty of
the organisation to transmit
any particulars regarding
children in its care as the
Department may see fit.
S.62(4) states that the
provision will apply to private
homes as it applies to
voluntary organisations
Appropriate authority in NI is
the Regulation and
Improvement Authority, in
England it is Her Majesty's
Chief Inspector of Education,
Children's Services and Skills
and in Wales it is the National
Assembly.
Appeal in NI lies with the Care
Tribunal. Appeal in England
and Wales lies with the First
Tier Tribunal

Art. 174

Children accommodated in
hospitals

Section 85

Art. 175

Children accommodated in
certain homes and in private
hospitals

Section 86

Art 177

Children accommodated in
schools
Children not accommodated
in schools

Section 87
No
equivalent

Art 178

Police assistance in exercise
of powers of search and
inspection

Section 102

Power of constable to assist in exercise of
certain powers to search for children or
inspect premises

Art 179

Effect and duration of
orders, etc.

Section 91

Effect and duration of orders, etc.

Art 176

Children accommodated by health
authorities or local education authorities.
Children accommodated in care homes or
independent hospitals (as amended by
para 14 (20)(a) of Sch. 4 of the Care
Standards Act 2000)

Welfare of children in boarding schools
and colleges
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The Order refers only to the
Board whereas the Act has
been amended to encompass
children accommodated health
authorities or local education
authorities.

yes

Differs in terms of the
responsible persons/bodies i.e.
NI Order refers to The
Regulation and Improvement
Authority whereas Act refers
to the Chief Inspector.
NI Order Art 178(3) provides
for a registered health visitor
to accompany the constable
whereas s. 102(3)-(3a)
provides instead for registered
midwives to accompany and
provides a definition of same.
s.91(2A) of the Act refers to
contact activity orders and
s.91(5A) refers to a special
guardianship order. There are
no equivalent provisions in the
NI Order.

The Isle of Man and the
Channel Islands

Section
101(3)-(4)

Section 83(6)
No
equivalent

Art 182

Annual Report
Delegation of functions by
Lord Chief Justice
Temporary exercise of
functions of authorities by
Department

Art 183

Regulations and Orders

Art 184 and
Schedule 8

Transitional provisions and
savings

Art 185

Amendments and Repeals

Section 183
Section
108(8) and
Schedule 14.
Schedules 13
and 15

SCHEDULES
Schedule 1
paragraph 1

Interpretation

No
equivalent

Art 180

Art 181
Art 181A

Research and returns of information

English Act provides for the
Secretary of State to make
regulations whereas NI Order
confers this function to the
Department.
NI Order provides that the
Department will prepare and
annual report and present it
the Assembly. The Act
requires the Secretary of State
to lay an abstract of
information before Parliament
each year.

Regulations and Orders

NI Order provides for
Assembly mechanism and
input of Department of Justice
whereas Act makes provision
for role of Secretary of State
and Parliament etc.

Effect of orders as between England and
Wales and Northern Ireland, the Channel
Islands or the Isle of Man

No
equivalent

Transitional provisions and savings
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yes

Differ to reflect jurisdictional
differences in legislature.
Differ to reflect jurisdictional
differences in legislature.

Schedule 1
paragraph 2
Schedule 1
paragraph 3

Orders for financial relief
against parents
Orders for financial relief for
persons over 18

Schedule 1
paragraph 1
Schedule 1
paragraph 2

Orders for financial relief for persons
over 18

Schedule 1
paragraph 4

Schedule 1
paragraph 3

Duration of orders for financial relief

Schedule 1
paragraph 5

Duration of orders for
financial relief
Matters to which court is to
have regard in making orders
for financial relief

Schedule 1
paragraph 4

Matters to which court is to have regard
in making orders for financial relief

Schedule 1
paragraph 6

Provisions relating to lump
sums

Schedule 1
paragraph 5

Provisions relating to lump sums

Schedule 1
paragraph 7

Variation, etc., of orders for
periodical payments

Schedule 1
paragraph 6

Variation, etc., of orders for periodical
payments
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Paragraph 1(6) of Schedule 1
of the Act provides for Special
Guardianship Orders. There is
no such provision in the NI
Order.
yes

yes

There is no direct equivalent in
the English legislation to
paragraph 4 (5);(6) and (7) of
Schedul1 to the NI Order.

Paragraph 5(7) of Schedule 1
to the Act has been added by
the s.15(1) of the
Constitutional Reform Act
2005 and provides that the
Lord Chief Justice may
nominate judicial office
holders to exercise his
functions.
NI Order subparagraph 9
provides that periodical
payments will cease if
recipient ceases to receive
instruction. Subparagraph 10
creates a duty on recipient to
give notice if ceases to receive
instruction. The Act has no
direct equivalent.

Schedule 1
paragraph 8
Schedule 1
paragraph 9

Variation of orders for
periodical payments etc.
made by court of summary
jurisdiction
Variation of orders for
secured periodical payments
after death of parent

Schedule 1
paragraph 10
Schedule 1
paragraph 11

Financial relief under other
statutory provisions

Schedule 1
paragraph 12

Alteration of maintenance
agreements

Interim orders

Schedule 1
paragraph 13

Schedule 1
paragraph 14
Schedule 1
paragraph 15

Notice of change of address
Direction for settlement of
instrument by conveyancing
counsel

Substantively equivalent but
minor differences reflecting
variation in Court structure
and terminology between
jurisdictions

Schedule 1
paragraph
6A

Variation of orders for periodical
payments etc. made by magistrates’
courts

Schedule 1
paragraph 7

Variation of orders for secured periodical
payments after death of parent

yes

Financial relief under other enactments

yes

Interim orders

yes

Alteration of maintenance agreements

yes

Schedule 1
paragraph 8
Schedule 1
paragraph 9
Schedule 1
paragraph
10
Schedule 1
paragraph
11

Schedule 1
paragraph
12
Schedule 1
paragraph
13

yes

Enforcement of orders for maintenance
Direction for settlement of instrument by
conveyancing counsel
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yes

The Act has been amended to
include special guardianship
orders.
Substantively equivalent but
minor differences reflecting
variation in Court structure
and terminology between
jurisdictions

The Act has an additional
provision at sub-paragraph
12(3) providing that an order
for the payment of money
made by a magistrates’ court
shall be enforceable as a
magistrates’ court
maintenance order

Schedule 1
paragraph 16

Financial provision for child
resident in country outside
Northern Ireland

Schedule 1
paragraph 17

Contribution by an authority
to child's maintenance

Schedule 2:
Provision of
Services for
Families:
Specific
Powers and
Duties
Schedule 2
Paragraph 1
Schedule 2
Paragraph 2

Schedule 2
Paragraph 2A
Schedule 2
Paragraph 3
Schedule 2

Identification of children in
need
Provision of information

Children's services plans
Maintenance of register of
disabled children
Assessment of children's

Schedule 1
paragraph
14
Schedule 1
paragraph
15
Schedule 2:
Local
Authority
Support for
Children and
Families Part
1 - Provision
of Services
for Families
Schedule 2,
Part I, 1
Schedule 2,
Part I,1
No
equivalent in
Act - see The
Children Act
1989
(Amendment
) (Children's
Services
Planning)
Order 1996
Schedule 2,
Part I, 2
Schedule 2,

Financial provision for child resident in
country outside England and Wales

yes

Local authority contribution to child’s
maintenance

yes

Identification of children in need and
provision of information

Children's services plans
Maintenance of a register of disabled
children
Assessment of children's needs
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Yes

NI Order 1995 provides for
review at least once in each
financial year, whilst 1996
Order provides for reviews
"from time to time".
Jurisdictional differences in
bodies.
Yes
Yes

Jurisdictional differences in

Paragraph 4
Schedule 2
Paragraph 5
Schedule 2
Paragraph 6
Schedule 2
Paragraph 7
Schedule 2
Paragraph 8
Schedule 2
Paragraph 9
Schedule 2
Paragraph 10
Schedule 2
Paragraph 11
Schedule 2
Paragraph 12
Schedule
Three
(Supervision
Orders)
Paragraph 1
Paragraph 2
Paragraph 3
Paragraph 4

needs
Prevention of neglect and
abuse
Provision of accommodation
for another person to
protect child

Part I, 3
Schedule 2,
Part I, 4

terminology and legislation.
Prevention of neglect and abuse

Yes

Schedule 2,
Part I, 5
Schedule 2,
Part I, 6
Schedule 2,
Part I, 7

Provision of accommodation in order to
protect child

Yes

Schedule 2,
Part I, 8
Schedule 2,
Part I, 9
Schedule 2,
Part I, 10

Provision for children living with their
families

Yes

Family centres

Yes

Maintenance of the family home

Yes

Schedule 2,
Part I, 11

Duty to consider racial groups to which
children in need belong

Yes

Meaning of 'Responsible
Person'

Sch. 3 Para
1.

Meaning of 'Responsible Person'

Yes

Power of Supervisor to give
directions to supervised child
Imposition of obligations on
responsible person
Psychiatric and medical

Sch. 3 Para
2.
Sch. 3 Para
3.
Sch. 3 Para

Power of Supervisor to give directions to
supervised child
Imposition of obligation on responsible
person
Psychiatric and medical examinations

Services for disabled children
Steps to reduce need for
care proceedings, etc
Provision for children living
with their families
Family centres
Maintenance of family home
Duty to consider racial
groups to which children in
need belong

Provision for disabled children
Provision to reduce need for care
proceedings etc
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Yes
Yes

Yes
Yes
Yes

(Prospective amendment to
Act - 8A Provision for
accommodated children)

Paragraph 9

Selection of Supervisor
Effect of Supervision order
on earlier orders

Paragraph 10

Regulations

4.
Sch. 3 Para
5.
Sch. 3 Para
6.
Sch. 3 Para
8.
Sch. 3 Para
9.
Sch. 3 Para
10.
No
equivalent.

Schedule 4

Education Supervision
Orders

Schedule 3
Part III

Education Supervision Orders

Paragraph 1
Paragraph 2

Meaning of "1986 Order"
and "Parent"
Effect of Orders

No
equivalent
Para. 12

Effect of Orders

yes

Paragraph 3

Effect of order

Para.13

Effect of order

yes

Paragraph 5
Paragraph 6
Paragraph 7
Paragraph 8

examinations
Psychiatric and medical
treatment
Life of supervision order
Information to be given to
supervisor, etc.

Psychiatric and medical treatment

Yes

Life of supervision order
Information to be given to supervisor,
etc.

Yes

Selection of Supervisor
Effect of Supervision order on earlier
orders

Yes
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Yes

Yes

The only difference is with
regards to the legislation
referred to, with the Order and
Act referring to the relevant
legislation for its jurisdiction.
The Order also refers to
'probation order', whilst the
Act refers to it as a 'youth
rehabilitation order.'

Paragraph 6

Effect where child also
subject to other orders
Duration of Orders
Information to be given to
supervisor, etc.

Paragraph 7
Paragraph 8

The only difference is with
regards to the legislation
referred to, with the Order and
Act referring to the relevant
legislation for its jurisdiction.
The Order also refers to
'probation order', whilst the
Act refers to it as a 'youth
rehabilitation order.'

Para. 16

Effect where child also subject to
supervision order
Duration of Orders
Information to be given to supervisor,
etc.

Discharge of orders
Offences

Para. 17
Para. 18

Discharge of orders
Offences

yes
yes

Paragraph 9

Persistent failure to comply
with directions

Para. 19

Persistent failure to comply with
directions

yes

In the Order it is the education
and library referred to,
whereas in the Act it refers to
'the local education authority
concerned.' The Order also
clearly states what the term
'appropriate authority' means,
whereas in the Act it refers to
the term under s.36

Schedule 7

Jurisdiction

Schedule 11

Jurisdiction

Paragraph 1

Commencement of
proceedings

Paragraph 1

Commencement of proceedings

yes

English Act also covers
proceedings brought under the
Adoption and Children Act

Paragraph 4
Paragraph 5

Para. 14
Para. 15
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yes
yes
yes

In the Order it is the education
and library referred to,
whereas in the Act it refers to
'the local education authority
concerned.'

2002

Paragraph 2

Transfer of proceedings

Paragraph 2

Transfer of proceedings

Paragraph 3

Emergency Protection
Orders

Paragraph 3

Hearings by single justice

Paragraph 4

General

Paragraph 4

General
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yes

English Act allows for the
transfer of proceedings to
consolidate with those
brought under the Adoption
and Children Act 2002
English Act provides for an EPO
or question regarding the
transfer of proceedings
to/from a Magistrates Court to
be made by a single justice
NI Order provides for the
jurisdiction of a specified
county court to be exercisable
throughout NI. English Act
provides for the ability of the
LCJ to nominate a judicial
office holder

APPENDIX 12
Timetable for the Child(ren)
The following is the Trust proposed timetable for the child(ren) and on issue
is to be prepared, filed and served on all parties:
Name of Child
Key Dates
Events/Reasons
(ren)

In timetabling for the child(ren) particular regard should be paid to
giving notice of
• dates of all LAC Reviews
• outcome of any review for the child, for example, permanence
panel/adoption panel dates
• any change in placement
• any move to a new school
• making or review of any statement of special educational needs
• assessment of the child by a paediatrician or other specialist
• any significant steps to be taken to implement any (interim) care
plan
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STAGE 1
Pre-Proceedings

HSC Trust SW Processes

Objectives

Legal
Timeline

Stages

APPENDIX 13 Proceedings Flowchart

Follow Flowchart
Pre- Proceedings
Stages, access legal
advice, send letter
before Proceedings,
disclose documents
to parent’s legal
advisor and hold
Pre-Proceedings
meeting(s).
If unsuccessful
decision to apply for
Case/Supervision
Order,
Prepare documents
for Court.

STAGE 2
Issue of
Proceedings

STAGE 3
First Directions
Hearing

STAGE 4
Case
Management
Hearing(s)

STAGE 5
Final Review
Hearing

STAGE 6
Hearing/Final
Hearing

In accordance with the
timetable for the child

Day 1- 3

By Day 8
or next FPC date

By Day 45
or next FPC date

Two weeks before
Hearing/Final Hearing

To
ensure
compliance with
pre-proceedings
documents;
Appoint GAL;
Obtain
the
information
necessary for initial
case management
at the first directions
hearing.

To confirm:
need for contested
hearing, timetable
for child,
allocation/transfer,
to give initial case
management
directions including
date of GAL’s report,
any assessments or
experts required.

To identify all
outstanding issue(s);
consider the GAL’s
report and to give
full case
management
directions.

To assess and
confirm readiness
for hearing and to
identify and narrow
any outstanding key
issues.

Ensure Compliance
with PreProceedings
checklist.

Initial LAC
held
Initialwithin
LAC held within 2 weeks.
14 days.
2

nd

LAC held within 3 months.

Commission any other
assessments, as appropriate.

Permanency Planning
process commenced,
as appropriate.
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Further
LAC
reviews
held to
determine
Care Plan
for Child.

Prepare
Final
Report and
Care Plan
for Court.

To determine
remaining issues.

SECTION 4
FAMILY GROUP CONFERENCING
4

An introduction to Family Group Conferences

4.1.1 A Family Group Conference (FGC) is a family led decision making
process in which a child or young person’s wider family and friends
come together in a meeting (conference) to develop a plan to protect
and support the child/young person of the family.
4.1.2 The Family is the key decision making group in an FGC. The role of
the professionals is to provide clear unambiguous information about
the matters of concern, which will enable the family members to make
an informed plan which meets the identified needs of the child/young
person. Professionals should be honest about their concerns and
clear about their respective roles and responsibilities.
4.1.3 The FGC model is an inclusive enabling process which places the
child and family at the centre of the planning process and provides
them with an opportunity to have their voices heard in relation to
plans made for their child.
4.1.4 An FGC is not a one-off meeting. It is a structured process which
usually leads to a Conference and enables families to take
responsibility to whatever degree they feel they can, for addressing the
identified concerns. The process itself may act as a catalyst and
galvanize support or action from family members when concerns are
brought to their attention. In some cases the process may not
culminate in an actual Conference but the necessary outcome will
have been generated and achieved through the preparation stage. The
involvement of the wider family network is inherent to the FGC
process. It emphasises the strengths, skills, knowledge and
commitment of the extended family working together for the benefit of
the child.
4.1.5 An FGC is organized and facilitated by an independent Co-ordinator
who has no prior knowledge of, involvement with or statutory
responsibility for the family.
4.1.6 The plan, which is produced by a family at an FGC should be agreed
and resourced by the referring Agency provided it adequately
addresses the concerns, which the referring Agency has identified and
will safeguard the child/young person.
4.1.7 The involvement of the wider family network and the central position
of the child/young person within the FGC process are in keeping with
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legislative and policy initiatives directly related to the care of or rights
of children/young people. These include:
•
•
•
•
4.2

The Children (NI) Order 1995
UN Convention on the Rights of the Child
Care Matters – a Bridge to a Better Future DHSSPS (2007)
Case Management Guidance

Use of Family Group Conferences

4.2.1 A Family Group Conference Service is available in all 5 Trusts in
Northern Ireland. Although there is no legal requirement to use
FGC’s, they are offered to families in a range of child welfare cases
including:


Child/young person assessed to be in need and requiring support.



Child/young person at risk of abuse or subject to Child Protection
Procedures.



Child/young person subject of Care Proceedings or where Care
Proceedings are being considered.



Where an admission to Care is being considered.



Child/young person subject to LAC Procedures, regardless of
placement, where reunification with parents/extended family is to
be explored or where supports are required to maintain a
placement.



When a child is being considered for a permanent placement.



When young people are leaving Care and embarking on
independent living.

4.2.2 Consideration should always be given to the use of an FGC when a
plan is required to address concerns about the welfare of a
child/young person. The optimal time for referral is as soon as
possible following the identification of concerns.
4.2.3 Whilst FGC’s are available across the continuum of the Child Care
Practice, it is particularly important that all sources of support
available to parents both from within the family and external agencies,
should as far as is practicable, be explored prior to care proceedings
being initiated. FGC with its emphasis on the involvement of the
wider family/ friend’s network is a natural vehicle for facilitating
decision making when a child can no longer live with his/her parents.
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4.2.4 There are many potential benefits from early referral for an FGC in
order to harness family support and prevent escalation of statutory
involvement but referral can and should be considered throughout the
process in order to ensure that all options within a family are
explored.
4.2.5 Not all referrals, for an FGC will result in family engagement and
therefore there will not always be a successful conclusion to the FGC
process.
4.2.6 It is important that the reasons for and potential benefits of an FGC
are explained to the family and understood so that an informed
decision can be made about participation in the process. The ethos of
the FGC model is partnership and empowerment so every effort will be
made to engage a parent in the process. However, ultimately the
consent of the parent or a person with parental responsibility must be
obtained prior to a referral being made. If a parent is unwilling to
proceed and the Trust has Parental Responsibility (under a Court
Order) and it is deemed to be in the child’s best interests to do so, the
Trust can consent to the FGC progressing.
4.2.7 In the case of a young person who expresses a view which differs from
that of the parent in relation to having an FGC, consideration should
be given to the intelligence and maturity of the young person to
understand the nature and consequences of his/her choice. Where a
disagreement between a young person and his/her parent cannot be
resolved legal advice may be sought.
4.2.8 Even where a parent does consent to the FGC progressing, family may
not be willing or able to engage in the process but every effort will be
made by the FGC Co-ordinator to explore potential participation.
There will also be situations where there is no/limited extended
family/friends network available to offer support to a child/young
person. Identification of the lack of such a resource can be helpful to
agencies who are formulating a plan for a child’s/young person’s
welfare. There may also be situations where family dynamics are
assessed as being so unsafe or dangerous that referral for an FGC is
not considered appropriate by the Trust.
4.3

Key Principles

4.3.1 Children and young people are central to the FGC process and have
the right for their voices to be heard.
4.3.2 Children and young people have the right to have their families fully
involved in planning for their future.
4.3.3 Families are experts on themselves and their situation. Given the right
information and support of professionals they have the ability to make
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informed safe decisions about how a child/young person’s needs may
be met.
4.4.4 ‘Family’ refers to the network beyond the immediate (nuclear) family.
It encompasses both blood relations and other people significant to
the child and their carers.
4.4.5 Partnership, teamwork and multi agency working is in the best
interests of families.
4.4.6 Each family is unique. Their culture and communication style is
respected and embedded in the process. Therefore, each FGC is
unique.
4.4.7 FGC is a strengths based, solution focused initiative, which
acknowledges the positives as well as addressing the needs and
challenges in a family.
4.4.8 FGC is safe and feasible for most families. It works alongside
investigative Child Protection and other statutory processes. It does
not replace them.
4.4.9 The FGC Co-ordinator is always independent of any professional
involvement with the family. The independence of the Co-ordinator is
a critical factor in the process and must be preserved.
4.4.10 Private time for the family is an essential component of the Family
Group Conference process.
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4.4

The Family Group Conference Process
Application form completed by
Social Worker with consent of
parent(s) gained.
Case allocated to Independent
FGC Co-ordinator

Referral

Completed usually in 6 weeks
depending on individual family
circumstances – Co-ordinator
engages directly with child,
family, extended family and
friends and professionals. All
prepared for FGC. Advocate
offered to child/ vulnerable
adult.

Preparation

1. Information sharing by
professionals
2. Private Family Time - voices
of child and family members,
discussion and agreements
made.
3. Family Plan – actions and
contingency plan agreed

Family Group
Conference

Family appoint a monitor from
within family to be the
guardian of the plan and
ensure all agreed actions are
fulfilled by family and social
services.

Implementation
of the Plan

Plan reviewed with family’s
agreement at any time
(usually 12 weeks ).
Support and solutions
sought for any actions not
fulfilled.

Review of
the Plan
4.5

The Courts and Family Group Conferences

4.5.1. One of the key aims of the Children (NI) Order 1995 is to ensure that
children are cared for safely where possible within their families and
are only removed into care when there is no safe alternative that
meets the needs of the child. All sources of support for parents within
the family and friends network, and from other agencies should be
explored prior to care proceedings, except in emergency situations.
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4.5.2 FGCs provide parents, relatives, friends and professionals with an
opportunity to meet and hear information regarding Trust concerns.
Family members are enabled to make a plan of safety and support for
the child which, if it addresses the concerns, should be endorsed by
Trust Social Worker(s) at the meeting.
4.5.3 A referral should be made as soon as there is evidence that the Trust’s
concerns (e.g. in the context of Child Protection Plans), are not being
addressed. Sufficient time needs to be allowed for the FGC to take
place in order to help inform the Trust’s decision-making process.
4.5.4 In a situation where Court proceedings are already underway, it is
important that the Court is informed that the Trust is considering a
referral to the FGC service. The preparation for an FGC normally takes
approximately six weeks and should not be curtailed as it is crucial to
the success of the FGC process. The time taken will depend on the
size and geographical proximity of the family/friends network.
4.5.5 Review FGCs can be held at any time to review the plan, consider any
new issues or change in circumstances following the original
conference.
4.5.6 The only document to emerge from an FGC is the family plan detailing
the decisions family members have made, the supports they have
offered and the actions to follow. In writing up the plan on behalf of
the family, the Co-Ordinator will place it in context, stating who
attended the meeting, noting the concerns, what questions the family
were asked to address, and the response of the referring agency,
including any commitments and resources offered. It is important
that all participants in the process are aware that the plan made at
the FGC may be made available to the Court.
4.5.7 There are no minutes taken of the FGC and the Coordinators do not
keep notes of their involvement, other than basic contact details, copy
of the referral, the family plan, and a note of any child protection
concerns, should they arise during the course of the FGC process.
4.5.8 Solicitors and Guardians Ad Litem do not normally attend a FGC as
the emphasis is on problem solving away from the Court arena.
However, if either professional has information to contribute which
may assist the family in developing a plan to protect or support the
child/young person, attendance would be possible with the agreement
of family members. If a Solicitor or Guardian ad Litem does attend a
FGC it would be for the Information Giving and Final parts of the
meeting only and not private family time.
4.5.9 Family Group Conferences are sometimes confused with Family
Mediation as this is also voluntary and involves an Independent Co-
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Ordinator. However, currently within Children’s Social Services
referrals for a Family Group Conference must be made by a Social
Worker, family plans will be made in response to Trust concerns and
there will always be private family discussion prior to making and
agreeing a plan.
SECTION 5
KEY PRINCIPLES IN CASE MANAGEMENT
5.1 Attendance at Directions Hearings
5.1.1 Except by direction of the Court there is rarely any requirement for
children to attend hearings. Where children are to attend a Court this should
be a matter raised firstly with the Court and the Court should give directions
as to the manner in which the attendance is to be managed. Practitioners
should avoid bringing children to attend Court where there is a high degree
of acrimony involved and where possible children should attend on a
separate day to meet the Judge or to give their views whether by evidence or
otherwise. There will be certain rare cases in which a child desires to give
evidence and this should be arranged appropriately including the use of
video link facilities. Often the attendance of a child is a matter about which a
Guardian and/or Official Solicitor can give their views to the Court and these
views should be sought.
5.1.2 This may also apply to the parties where they are represented
although particularly in the Family Proceedings Courts attendance of the
parties may be crucial to early resolution of issues. However it is important
that Courts and representatives do not overlook the need to consider in each
case the rights of attendance of both children and their parents at such
hearings and at the hearing itself.
5.1.3 Guardians ad Litem shall, unless excused by the Court, attend all
direction hearings, appointments and hearings of the proceedings but
greater consideration should be given to applications to excuse Guardians ad
Litem where their presence is not absolutely necessary. Similarly Trust
representatives should consider the necessity for Social Workers to attend
such hearings. The cost implications of attendance at direction hearings
should also be carefully considered and the necessity for the attendance of
senior and junior Counsel should always be reviewed. At the end of each
direction hearing, the parties should draw to the attention of the Court the
question of attendance at subsequent direction hearings. The need to make
adequate provisions for scarce resources and the financial implications of
attendance must not be overlooked. A Practice Direction issued on the 31st
day of October 2005 (No 6 of 2005) by Mr. Justice Gillen permits the use of
telephone conferencing facilities to secure the attendance by that means of
practitioners in directions hearings. Practitioners should be aware of this
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practice direction and in appropriate cases apply using the forms appended
to the Practice Direction. Appendix 29
5.1.4 When attending direction hearings in the High Court, it is not
necessary for Counsel to robe. This is confirmed by the Lord Chief Justice in
a Practice Direction (No 4 of 2006) in respect of Wearing Wigs and Gowns in
the Family Division and Family Care Centres. (see Appendix 30)
5.1.5 It is important that Counsel retained for the final hearing, or a
Solicitor who intends to appear as advocate at the final hearing, should,
where possible, attend the first direction hearing and any other significant
direction hearings except when all the directions have been agreed in
advance. On occasions when one of these hearings coincides with a case in
another court in which Counsel is engaged, Counsel should, whenever
possible, seek release from the Judge before whom they are appearing so as
to enable them to attend the first directions hearing. Guidance is given to
Counsel in the Bar Code of Conduct at 12.12, 12.14. 12.16 and 13.03 –
13.06.
5.2

Article 4 Reports

5.2.1 Practitioners should be aware that each Court within the 3 tiers of the
Family Court in Northern Ireland have forms available which it is the
responsibility of the representatives to complete. These forms should detail
the information about each party to the case including their names,
addresses, communication points and any anticipated changes to these
details. They should detail the nature of the referral for an Article 4 report
and any other specific issue requiring the appointed Social Worker to
address. These forms are then processed through the Court offices and
provide a uniform framework for the Trust on receipt of the directions. These
forms are designed to speed up the process of referrals for reports by
relaying accurate information. (See Appendix 22)
5.2.2 The Court has power to require that such a report be furnished within
a given timescale and that it may be appropriate for the Social Worker to give
oral evidence at the substantive hearing. The Social Worker should attend at
the invitation of the Court and be available to be cross-examined by both
parties. This will permit a Social Worker to maintain neutrality. Parties
should consider the benefits of calling the Social Worker at the outset. When
directing that a report be obtained from a Social Worker under this Article
the Court should ensure that copies of the proceedings and statements
identifying any issue which the Court requires to be addressed are furnished
to the Social Worker.
5.2.3 At times urgent issues arise in cases which require an Article 4 referral
to be processed. The same referral forms are to be used but it may be that
the referral is actioned initially by a Gateway Team before being passed to a
Social Worker.
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5.3

Bundles

5.3.1 In the High Court there is now a Practice Direction 2003/1, Bundles
(Appendix 24) for the provision of bundles. Practitioners should adhere
strictly to those directions and should ensure that such bundles are up to
date for the date of hearing.
5.3.2 Practitioners should be aware that after the hearing bundle has been
filed, if a party wishes to rely upon a document not within the hearing
bundle the legal representative of that party shall be responsible for filing,
numbering and circulating those documents. This responsibility shall
include attending to insert those documents into the main hearing bundle in
the proper place. Practitioners should be using the same hearing bundles
and indices to avoid Court time being wasted in searching for documents.
5.3.3 The ‘Guide to Case Management in Public Law Proceedings’ (Appendix
1)states at 7.4 (6) that at the stage of the Final Review Hearing the Court
will scrutinise compliance with this Practice Direction.
5.4

Directions Checklist

5.4.1 A checklist of the standard directions to be considered by the High
Court (Family Care Centres) (Family Proceedings Courts) (Appendix 16).
Each case will be determined by its own facts and this checklist is a
guideline and not a prescriptive rule.
5.4.2 The ‘Guide to Case Management in Public Law Proceedings’ (Appendix
1)states at 4.3 that upon issue of proceedings the Court will administratively
give a number of standard directions.
5.4.3 Also at the first directions hearing a checklist of directions detailed at
5.2 (9) of the Guide will be given including the steps which must be
completed by day 40 at the latest.
5.4.4 At stage 4, the Case Management Hearing(s) will consider the
proposed directions filed by the applicant and give all necessary directions
leading up to hearing, including resolving any outstanding disclosure
issues.
5.4.5 At stage 5, Final Review Hearing, if so directed a further joint
consultation will take place between 2 and 7 days before the final review
hearing with the object of reviewing compliance with the directions already
given and considering what further directions listed at 7.1 (1) –(7) of the
Guide may be required for hearing. If further directions are required then
the applicant must file a draft list of proposed directions by 12 noon two
days before the final review hearing.
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5.5

Care Plans

5.5.1 A care plan to be presented to the Court by a Trust should be
rigorously scrutinised by practitioners and ultimately by the Court. This
was confirmed by Mr. Justice Wall in Re J (Minors) (Care: Care Plan) (1994) 1
FLR 253. The contents of a care plan have developed though both case law
and practice. This has assisted in guiding the minimum expectations for
what should be included in the care plan.
5.5.2 The following is a guideline as to the likely necessary contents:
(a) The child’s identified needs (including needs arising from race, culture,
religion or language, special education or health needs)
(b) How those needs might be met
(c) The aim of the plan and the timescale involved
(d) The proposed placement (type and details)
(e) Other services (including family support) to be provided to the child
and/or family either by the Trust or other agencies
(f) Arrangements for contact and reunification
(g) Support in any placement
(h) Likely duration of placement in the accommodation
(i) Contingency plan if placement breaks down
(j) Arrangements for ending the placement (if made under voluntary
arrangements)
(k) Who is to be responsible for implementing the plan (specific tasks and
overall plan)
(l) Specific details of the parent’s role in day to day arrangements
(m) The extent to which the wishes of the child, his or her parents and
anyone else with sufficient interest in the child had been obtained and acted
upon or discounted with reasons given
(n) Arrangements for input by parents, the child and others into the ongoing
decision-making process
(o) Arrangements for notifying the responsible authority of disagreements or
making representations
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(p) Arrangements for healthcare (including consent to examination and
treatment)
(q) Arrangements for education and
(r) Date of reviews.
5.5.3 These guidelines are taken from the Children (NI) Order 1995
Guidance and Regulations Volume 4, chapter 10 which are available at
www.dhsspsni.gov.uk and also at The Stationery Office.
5.5.4 A Local Authority Circular LAC (1999) 29 Care Plans and Care
Proceedings Under the Children Act 1989provides detailed guidance on the
appropriate contents of a care plan within care proceedings. It prescribed
that a care plan should be structured into five sections as follows:1. Overall aims
- aim of plan and timetable
2. Child’s Needs
- the child’s identified needs (including those arising
from race, culture, religion or language, special
educational, health or disability needs);
- the extent to which the wishes and views of the child
have been obtained and acted upon;
- the reasons supporting this, or explanations of why
these wishes or view have not been given absolute
precedence;
- how those needs might be met;
- arrangements for, and the purpose of, contact in
meeting the child’s needs (specifying contact
relationships), and the proposals to restrict or
terminate contact.
3. Views of Others
- the extent to which the wishes and views of the
child’s parents and anyone else with a sufficient
interest in the child (including representatives of other
agencies) have been obtained and acted upon and the
reasons supporting this or explanations of why these
wishes and views have been discounted.
4. Placement details and timetable:
- the proposed placement (type and details);
- the time that is likely to elapse before the proposed
placement is made;
- the likely duration of placement in the
accommodation;
- arrangements for health care (including consent to
examination and treatment);
- arrangements for education;
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- arrangements for reunification;
- other services to be provided to the child and /or his
family either by the local authority or other agencies;
- support in the placement;
- specific detail of the parent’s role in day to day
arrangements.
5. Management and support by local authority
-who is to be responsible for implementing the plan
(specific tasks and overall plan);
- dates of reviews;
- contingency plan, if placement breaks down;
- arrangements for notifying the responsible authority
of disagreements or making representations.
5.5.5 This plan should be signed (endorsed) by a senior Trust manager.
This requirement applies to the complete plan prepared for the final
hearing.
5.5.6 Practitioners should be alive to the Court’s role in approving a care
plan even where parties have reached agreement. The applicant Trust
should be prepared to call evidence to the Court on the care plan and in
particular placement issues.
5.5.7 There is a powerful quasi-inquisitorial aspect to public law cases with
the Court sharing with all parties the objective of a resolution in the best
interests of the child. If the Court states a view about the care plan filed
and adjourns the case the Trust should reconsider the plan and if the plan
remains unchanged the Court will have to decide whether to make a care
order or not.
5.5.8 Where the care plan presented to the Court seems inchoate, or where
the passage of a relatively short period seems bound to see the fulfilment of
some event or process vital to planning and deciding the course of the
child’s future, the Court should consider making use of interim orders,
rather than making a final order.
5.5.9 The ‘Guide to Case Management in Public Law Proceedings’ (Appendix
1) outlines at 4.1 that a care plan is among the documents to be prepared,
filed and served on all the parties if proceedings are to be issued by the
Trust which then will be scrutinised at the first directions hearing and
during subsequent Court hearings.
5.5.10 It also states at 7.3 that the proposed final care plan by the Trust
should be available for consideration at the joint consultation which will
take place between 2 and 7 days before the final review hearing stage.
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5.5.11 The Reform Implementation Team (R.I.T.) 14 has produced a new
regional Care Plan for Court (Appendix 10) which was implemented by
Trusts regionally from 1st October 2009.

14

The Reform Implementation Team (R.I.T.) was initiated by DHSSPS to ensure full
implementation of the recommendations of the reports of the inspections into arrangements
for child protection. The vision statement is to create children’s services that are
acknowledged as being high quality, well managed, and appropriately meeting need. The
key objectives of the R.I.T. are to ensure high quality services that are fit for purpose,
accessible to all equally by need, services that are outcome let, excellent inter-agency
working, common thresholds and standards and high quality management at all levels.
The R.I.T. has produced a series of policies and guidance’s and these can be accessed
through the following website:
http://www.dhsspsni.gov.uk/index/ssi/oss-childrens-services.htm
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APPENDIX 14 - LAC Personal Education Plan for Looked After
Children

Personal Education Plan
For Looked After Children and Young
People
Working Together to Raise Achievement

Version 1.0 December 2011

124

INDEX
Page
Section 1:

Social Worker

1

Section 2:

School/Education/Training Provider
(Named Contact Person)

5

Section 3:

Child/Young Person

15

Section 4:

Parent(s)

19

Section 5:

Carer/Residential Social Worker

21

Section 6:

Education Welfare Service

25

Section 7

PEP

28

125

SECTION 1 – TO BE COMPLETED BY SOCIAL WORKER
Legal Surname:

Legal Forename(s):

SOSCARE No:

Chosen Surname:

Chosen Forename(s):

Health & Care No:

Gender: M/F
Date of Birth:
Child/Young Person's Current Address:

Ethnicity:

Religion/Culture:

First Language:

Second/Additional
Legal Status:
Name of Trust:
Language(s):
Indicate (circle) who has parental responsibility:
Mother/Father/Step Parent/Kinship Carer/Foster Carer/Trust/Other
GP Name & Contact Details:
Does the child/young person have a registered disability? Please state:
Medical Conditions:
Any prescribed medication? Please list
Care Placement(s)
Date of Admission into
care:

Date of last change of care
placement:

Total number of care
placements since becoming
looked after:

Suspension/Expulsion(s):
Is child/young person
Suspended
Y/N
or Expelled
Y/N
currently
Where the child/young person is suspended or expelled state the date of referral to
Education Welfare Service:
Current School/Education/Training Provider:
Key Stage:
Name:
Address:
Education Placement
Number(s)
Postcode:
Pre-School:
Primary School:
Telephone
Post-Primary School:
No:
Is child/young person currently repeating a school year?
Yes/No
Social Worker Name:
Address:
Contact Number(s):
Date of next LAC Review Meeting:
Date of next Planning Meeting:
Date of next SEN Review: if appropriate
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SECTION 1 – Continued
CONTACT DETAILS
Title
Mother

Name & Details if
appropriate

Father
Step Parent(s)
Foster Carer(s)
Kinship Carer(s)
Residential Social Worker (
Key Worker)
Named Contact Person at
School/Education/Training
Provider
Education Welfare Officer (
EWO)
Special Education Needs
Co-ordinator (SENCO)
Other(s)
Who will be the first point of contact for school/education/training provider in an
emergency?
Give details of more than one contact person in order of preference:
Any restrictions/issues concerning contact?
Who will respond to communications from School/Education/Training Provider,
including school reports?
Who should be invited to parent's evenings, open
nights, meetings?
Who should give permission for school/education/Training provider trips and other
agreements?
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SECTION 1 – Continued
Child/Young Person Full Name:

Date of Birth:

CONCLUSIONS & TARGETS will inform Section 7 Targets and Planning for the next LAC Review
A. Critical to success will be our ability to maintain the achievements and work
towards aspirations of the child/young person. Can you please highlight areas to be
consolidated and built on?

B. Having reviewed and analysed the information you have provided, state clearly your
future targets for education/training? (Areas for development/improvements)

C. What action and by whom do you recommend to achieve the above targets?

Please reflect the following in your recommendations:
1. If the child/young person has an Individual Education Plan any targets should refer to that plan and not
replicate their details.
2. Transition arrangements between key stages should be detailed in this section.
3. All other transitions/changes should be detailed e.g. change of school, secure accommodation, out of Trust
placements.
4. Test/exam special arrangements if required.
5. List actions/recommendations to encourage support and develop social skills, self esteem, relationships,
behaviours and motivation.
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SECTION 1 – Continued
PLEASE NOTE (1) PEP will be shared with all Contributors (2) content of PEP may be discussed a LAC Review
which you are welcome to attend. A good practice principle allows for a meeting to be devoted to the completed
PEP.
Signed:

Date:

Intentionally Left Blank
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SECTION 2 – Personal Education Plan - TO BE COMPLETED BY NAMED
CONTACT PERSON – SCHOOL/EDUCATION/TRAINING PROVIDER.

Only complete the parts relevant to child/young person’s age and circumstances.
Please return to Social Worker by……………………………………………………………..
Name of School/Education/Training Provider:
Name of Principal/Director/Manager:
Contact Number(s):
Board Area:

Current Key
Year Group:
Hours per week: (if
Stage:
not full time)
Date of Admission to School/Education/Training Placement:
Is the child/young person repeating a school year? If so please provide details

Previous Schools: continue on separate sheet if necessary
School Name:

Date of
Admission:

Date of Leaving:

Reason for Leaving:

Name of person completing form and position held:
1. Special Educational Needs
Does this child have a statement of Special Yes Go to 1a
Educational Needs?
No Go to 1b
1a
When was the Statement issued?
Date of last annual review of the
Statement:
If child/young person is Stage 5 of the Code of Practice (Statemented) please
summarise the recommendations:

Which Education & Library Board maintains the statement?
1b
Where a child/young person is undergoing an Assessment of Special Educational
Needs:
Please indicate (circle) the stage of the
1
2
3
4
Code of Practice:

SECTION 2 – Personal Education Plan - TO BE COMPLETED BY NAMED
CONTACT PERSON – SCHOOL/EDUCATION/TRAINING PROVIDER.
If the child/young person is at Stage 4 of the Code of Practice, please provide details:

Has the school/education/training provider made a referral to Education & Library
Board Services or other support services outside of school/education/training
provision for the child/young person?
(e.g. Literacy programme, educational
psychologist, behaviour support service,
education welfare service, counselling,
emotional support, bereavement etc)
If 'Yes' please provide further details, including date:

Yes/No

1c
Please indicate if, in the past, the child/young person has been:
(i) Referred for a statement of Special Education
Needs
Yes/No
(ii) Covered by a statement of Special Education
Needs
Yes/No
If 'Yes' give brief reasons

Does the child/young person have an Individual
Education Plan?
2. Additional Educational Needs
Does the child/young person have any
additional educational needs?
(e.g. Literacy, numeracy, behaviour, emotional,
bereavement etc)

Yes/No
If ‘Yes ‘please attach
Yes/No
If 'No go to 3

If 'Yes' please give an overview of these needs

Does the child/young person have an Individual
Education Plan?

Yes/No
If Yes please attach

SECTION 2 – Continued.
3. Post 16 (Special and Additional Needs)
If the young person is continuing in education, commencing training or employment,
post 16, will he/she continue to need or require additional adjustments? If
adjustments are required, please provide details:

Would these strategies/additional adjustments mirror those identified in SEN or final
Individual Education Plan (IEP)?

Please attach current IEP to this report
4. History of child/young person's Attendance
Primary School Attendance History %
Primary 1

Primary 2

Primary 3

Primary 4

Primary 5

Primary 6

Secondary School Attendance History %
Year 8

Year 9

Year
10

Year
11

Year
12

Current Academic Year Attendance
Actual attendance (days)
Possible attendance (days)
Number of unauthorised
absences
Number of authorised absences
Reasons for absences: e.g. illness, medical appointment, school refusal

Please Attach Current Registration Certificate

Primary 7

SECTION 2 – Continued.
5. Behaviour Management:

Yes/No
Has the child/young person had any detentions
If yes attach Behaviour Management
this academic year?
Log
Please provide details of any behaviour management strategies currently in place:

6. Suspensions & Expulsions:
Has the child/young person had any suspensions
this academic year?
Yes/No
If 'Yes' please give
details:
Date(s) of suspension
No of school days
Reason(s) for Suspension
From:
/
/
/ to
/
/
From:
/
/

/

/

/ to

From:
/
/

/

/

/ to

From:
/
/

/

/

/ to

Has the child/young person ever been expelled? Yes/No
If 'Yes' please give details:
Date(s) of expulsion
Reason(s) for Expulsion
From:
/
/
/ to
/
/
From:
/
/
/ to
/
/
From:
/
/
/ to
/
/
From:
/
/
/ to
/
/
Continue on separate sheet if necessary
Is the child/young person currently in the
process of being expelled?

Yes/No

SECTION 2 – Continued.
If 'Yes' please give reason(s):

Is there an Appeal in
progress?
Yes/No
7. Parent/Carer/Residential Home Support
Please comment on the level of educational support provided by the parent/carer and
their engagement with the school.

8. Key Stage Attainment/Progress
Note: For the first PEP document complete all key stage attainments achieved.
For subsequent PEP documents complete relevant key stage section only.
Key Stage

If
−
−
−
−

Page to be
completed
1
10
2
11
3
12
4
13
Key stage testing has not yet been undertaken please complete:
Child/Young Persons expected attainment.
Teacher Assessment including whether the child’s attainment is commensurate with their
ability
Other measures of progress at this stage
If Child/Young Person was not assessed at key stage, please state briefly the reason

SECTION 2 – Continued.
Key Stage 1
Note: Pupils in Irish Medium Schools and Units will be assessed in Irish only no assessment
will be made in English until Key Stage 2
Childs expected
attainment
Results
Communication - Assessed in English
Talking & Listening
Reading
Writing
Communication - Assessed in Irish
Talking & Listening
Reading
Writing
Using Mathematics
Processes in
mathematics
Number
Measures
Shape & Space
Handling Data
Using ICT (from
2012/13 only)
Teacher Assessment including whether the child's attainment is commensurate with
their ability:

Other measures of progress at this stage:

If child/young person was not assessed at Key Stage 1, please state briefly the reason:

Only complete current Key Stage

SECTION 2 – Continued.
Key Stage 2
Note: Pupils in Irish Medium Schools and Units will be assessed in Irish and English
Childs expected
attainment
Communication - Assessed in English
Talking & Listening
Reading
Writing
Communication - Assessed in Irish
Talking & Listening
Reading
Writing
Using Mathematics
Processes in
mathematics
Number
Measures
Shape & Space
Handling Data
Using ICT (from
2012/13 only)

Results

Teacher Assessment including whether the child's attainment is commensurate with
their ability:

Other measures of progress at this stage:

If child/young person was not assessed at Key Stage 2, please state briefly the reason:

Only complete current Key Stage

SECTION 2 – Continued.
Key Stage 3
Note: Pupils in Irish Medium Schools and Units will be assessed in Irish and English
Childs expected
attainment
Communication - Assessed in English
Talking & Listening
Reading
Writing
Communication - Assessed in Irish
Talking & Listening
Reading
Writing
Using Mathematics
Processes in
mathematics
Number
Measures
Shape & Space
Handling Data
Using ICT (from
2012/13 only)

Results

Teacher Assessment including whether the child's attainment is commensurate with
their ability:

Other measures of progress at this stage:

If child/young person was not assessed at Key Stage 3, please state briefly the reason:

Only complete current Key Stage

SECTION 2 – Continued.
Key Stage 4
Qualifications & Accreditations (GCSE, NVQ, GNVQ)
Subject

Predicated
Grade

Award

Level/Grade

Date Achieved

If no qualifications have been achieved please briefly state reasons:

Does the young person participate in school life or activities out of school? Does the
young person have any personal strengths that should be highlighted? Please give
details.

Work Experience – work placement details/date(s)

Careers Service NI Input If young person has a 16+ ETE Plan please attach.
Careers Officer:
Address:
Contact Details:

SECTION 2 – Continued.
9. Strengths MUST be completed for all Key Stages
Areas

Very Good

Satisfactory

Co-operation with teachers
Co-operation with other pupils
Contributes well to class
discussion
Able to follow instructions
Use and care of equipment
Works independently
Organisational skills
Behaves in a safe and sensible
manner
Completion of homework
Friendships with other
children/young people
Notes/comments:

Child/Young Person Full Chosen Name:

Date of Birth:

Needs to Improve

SECTION 2 – Continued.
CONCLUSIONS & TARGETS will inform Section 7 Targets and Planning for the next LAC Review
A. Critical to success will be our ability to maintain the achievements and work
towards aspirations of the child/young person. Can you please highlight areas to be
consolidated and built on?

B. Having reviewed and analysed the information you have provided, state clearly your
future targets for education/training? (Areas for development/improvements)

C. What action and by whom do you recommend to achieve the above targets?

Please reflect the following in your recommendations:
1. If the child/young person has an Individual Education Plan any targets should refer to that plan and not
replicate their details.
2. Transition arrangements between key stages should be detailed in this section.
3. All other transitions/changes should be detailed e.g. change of school, secure accommodation, out of
Trust placements.
4. Test/exam special arrangements if required.
5. List actions/recommendations to encourage support and develop social skills, self esteem,
relationships, behaviours and motivation.
PLEASE NOTE (1) PEP will be shared with all Contributors (2) content of PEP may be discussed a LAC Review
which you are welcome to attend. A good practice principle allows for a meeting to be devoted to the completed
PEP.
Signed:

Date:

SECTION 2 – Continued.
Intentionally Left Blank

SECTION 3 – Personal Education Plan - TO BE COMPLETED BY
CHILD/YOUNG PERSON.

Please return to Social Worker
by……………………………………………………………..
Your Full Name:

Date of Birth:

Your views about School/Education/Training
The things I’m good at or like:

The things I do not enjoy or find difficult and may need help with are:

People I get on well with at my education/training placement are:

SECTION 3 – Continued
I would like to learn more about:

When I leave education/training I would like to:

Things I like to do when I am outside of education/training are:

SECTION 3 – Continued

Anything else you would like to say about your learning and education/training:

CONCLUSIONS & TARGETS will inform Section 7 Targets and Planning for the next LAC Review
Thinking about your future what Targets would you recommend for the LAC Review to consider to
help/support/assist you to do well at school/education/training?

PLEASE NOTE (1) PEP will be shared with all Contributors (2) content of PEP may be discussed a LAC Review
which you are welcome to attend. A good practice principle allows for a meeting to be devoted to the
completed PEP.
Use extra sheets if you need more space
Signed by child/young person:

Date

Signed by Supporting Adult if appropriate:

Date:

SECTION 3 – Continued

Intentionally Left Blank

SECTION 4 – Personal Education Plan - TO BE COMPLETED BY
PARENT(S).

Please return to Social Worker
by……………………………………………………………..
Child/Young Person Full Name:

Date of Birth:

Does your son/daughter seem content at school?

Yes/No

Please comment:

Are there any education/training issues which concern you e.g. reading or writing, homework, friendships?
What action should be taken to support your son/daughter?

What has gone well for your son/daughter’s education/training since the last Looked After Review?

SECTION 4 – Continued
CONCLUSIONS & TARGETS will inform Section 7 Targets and Planning for the next LAC Review
Any other comments or targets you would like the LAC Review to consider in relation to your son/daughter’s
education?

PLEASE NOTE (1) PEP will be shared with all Contributors (2) content of PEP may be discussed a LAC Review
which you are welcome to attend. A good practice principle allows for a meeting to be devoted to the
completed PEP.

Signed:
Date:

SECTION 5 – Personal Education Plan - TO BE COMPLETED BY
CARER/RESIDENTIAL SOCIAL WORKER

Please return to Social Worker by……………………………………………………………..
Child/Young Person Full Name:
Date of Birth:
Carer/Residential Social Worker’s Name:
Does the child/young person seem content at
school/education/training placement?

Yes/No

If ‘No’ please comment:

What is going well with the child/young person’s current school/education/training placement?

Have you had any difficulty getting the child/young person to
attend school/education/training placement?
If ‘Yes: a) How frequently does this happen?

Yes/No

SECTION 5 – Continued.
b) Are you aware of the reason(s) why? Please state

Are there any issues which concern you – e.g. reading or writing difficulties, not understanding/completing
homework, not getting on with friends and or teachers/tutors?

Does the child/young person have access to a computer
outside of school/education/training placement to support
education?

Yes/No

SECTION 5 – Continued.
Can you explain the type of contact you have with the school/education/training placement?

In what way do you support the child/young person’s out of school activities/hobbies?

SECTION 5 – Continued.
Child/Young Person Full Name:

Date of Birth:

CONCLUSIONS & TARGETS will inform Section 7 Targets and Planning for the next LAC Review
A. Critical to success will be our ability to maintain the achievements and work
towards aspirations of the child/young person. Can you please highlight areas to be
consolidated and built on?

B. Having reviewed and analysed the information you have provided, state clearly your
future targets for education/training? (Areas for development/improvements)

C. What action and by whom do you recommend to achieve the above targets?

PLEASE NOTE (1) PEP will be shared with all Contributors (2) content of PEP may be discussed a LAC Review
which you are welcome to attend. A good practice principle allows for a meeting to be devoted to the
completed PEP.
Please reflect the following in your recommendations:
1. If the child/young person has an Individual Education Plan any targets should refer to that plan and not
replicate their details.
2. Transition arrangements between key stages should be detailed in this section.
3. All other transitions/changes should be detailed e.g. change of school, secure accommodation, out of Trust
placements.
4. Test/exam special arrangements if required.
5. List actions/recommendations to encourage support and develop social skills, self esteem, relationships,
behaviours and motivation.

SECTION 5 – Continued.
Signed:

Date:

SECTION 6 – Personal Education Plan - TO BE COMPLETED BY THE
EDUCATION WELFARE OFFICER

Please return to Social Worker by……………………………………………………………..
Child/Young Person Full Name:
Date of Birth:
Child/Young Person current address:

Gender:
M/F

Education Welfare Officer Name:
Address:

Contact Number(s):
Education & Library Board:
School/Education/Training Provider Year group:
Provide an overview of your intervention with the child/young person – (reason for referral and action taken)

Please detail any referrals to Education & Library Board Services or other support services outside of

school/Education & Library Board provision for the child/young person
Service:

Details

Additional Support, e.g. Support Teacher, Youth Worker, Care about Learning Service and others. Please
give further details and attach relevant documentation.
Support:

Extra pages can be attached.

Details

Child/Young Person Full Name:

Date of Birth:

CONCLUSIONS & TARGETS will inform Section 7 Targets and Planning for the next LAC Review
A. Critical to success will be our ability to maintain the achievements and work
towards aspirations of the child/young person. Can you please highlight areas to be
consolidated and built on?

B. Having reviewed and analysed the information you have provided, state clearly
your future targets for education/training? (Areas for development/improvements)

C. What action and by whom do you recommend to achieve the above targets?

PLEASE NOTE (1) PEP will be shared with all Contributors (2) content of PEP may be discussed a LAC Review
which you are welcome to attend. A good practice principle allows for a meeting to be devoted to the
completed PEP.
Please reflect the following in your recommendations:
1. If the child/young person has an Individual Education Plan any targets should refer to that plan and not
replicate their details.
2. Transition arrangements between key stages should be detailed in this section.
3. All other transitions/changes should be detailed e.g. change of school, secure accommodation, out of Trust
placements.
4. Test/exam special arrangements if required.
5. List actions/recommendations to encourage support and develop social skills, self esteem, relationships,
behaviours and motivation.
Signed:

Date:

Intentionally Left Blank

SECTION 7
PEP to be presented to LAC Review for consideration
TARGETS & PLANNING FOR LAC REVIEW
Targets and planning is critical to the compilation of a purposeful PEP,
therefore this section must be completed by the Social Worker who compiles
all contributions contained in the `Conclusions and Recommendations
section` completed by all Contributors.
Please note: As a good practice principle a Meeting can be devoted to this
PEP (Section 7) prior to the LAC Review.
TARGET/GOAL

ACTION

BY WHOM
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OUTCOME………………….. R
DATE

Please reflect the following in your targets/plans.
1. If the child has an Individual Education Plan (IEP) the targets should
refer to that plan and not replicate their details.
2. Transition arrangements between key stages should be detailed in this
section.
3. All other transitions/changes should be detailed e.g. change of school,
secure accommodation, out of Trust placements.
4. Test/exam special arrangements if required.
5. List actions to encourage support and develop social skills, self
esteem, relationships, behaviour and motivation.
6. Details of transfers between teams e.g. FIS to LAC; LAC to 16+
Pathway
Date completed: ______________________
Signed by Social Worker: _______________________
Signed by child/young person: ___________________________
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5.6

Care Planning /Concurrent Planning

5.6.1 In the first instance Trusts will consider and if appropriate work
towards reunification to the birth family, provided this is in the child’s best
interests.
5.6.2 Trusts should consider permanency as an option in all Care Order
applications. This should be permanency for the child in a safe and secure
home.
5.6.3 In appropriate cases, Trusts should plan “concurrently” or in a “twin
track” fashion as set out in the case of RE D and K (Care
Plan: Twin Track Planning) 1999 2 FLR 872.
5.6.4 The Court must be satisfied with the final Care Plan before making
any final Order. To this end, the Court will expect to see that proper
consideration has been given to reunification, assessment and permanency
planning.
5.6.5 The Court may have to consider a parent’s or family member’s
application for a direction to be assessed under article 56(4) of the Children
Order 1995. Practitioners must consider whether such an application is to
be advanced to hearing before any Trust care plan has been filed.
5.6.6 If the plan is for adoption, the Court will expect the Trust to
provide the following as part of the Care Plan:(i) A proposed timescale for advancing the plan for adoption;
(ii) Proposed date for the case to be presented to the
Adoption Panel;
(iii) As much information as possible as to the identity of the
prospective adoptive parents;
(iv) Advise if the current foster carers are to be considered as
prospective adoptive carers.
5.6.7 In appropriate cases Care Order applications will be presented in
consolidation with an application to free the child for adoption.
5.6.8 The applicant Trust should set out in their case summary a schedule
of all assessments (including expert assessments) which have been
provided to the parents or family.
5.6.9 Practitioners should be aware of other useful exploration tools
available for example Family Group Conferencing.
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5.7

Children’s Views

5.7.1 Hearing the voice of a child means something beyond the child’s
wishes. It means also their concerns and their fears. There may be a
conflict between their view and their interests. It is important that the
following steps are taken:
(a) Where appropriate an early indication of the wishes and feelings of
each child, having regard to their age and understanding, should be
obtained by the Trust and the Guardian ad Litem where appropriate in
public law cases.
(b) An early assessment of a child’s competence should be ascertained
by the Guardian and the Solicitor for the Guardian and competence
should be a matter kept under review during the course of
proceedings.
(c) The issues of separate representation and conflict of interest should
be addressed at an early stage and should be kept under review
thereafter in the course of the proceedings.
(d) Children should be given adequate information in a manner and
language that they understand so that they know the decision that is
to be made and which is under consideration.
(e) Children must be given an opportunity to respond to a decision.
(f) Children must be given assistance to express their views.
(g) Children must be given information about the outcome and full
explanation rendered to them. They must also be given the right to
participate when decisions are made which involve them and they
should be involved in the formation of care plans. Careful
consideration should be given as to how the decision of the Courts in
direction and other hearings is to be communicated to them. In some
cases, particularly where the Court’s decision is contrary to the
reported wishes of the child, it may be appropriate for the Guardian ad
Litem to see the child to explain what has happened. Informing
children of the outcome of direction hearings in relevant cases must
not be overlooked. It is important that after a judgment is given, the
Court should decide, after submissions have been heard, when and by
whom the child is to be told of the decision.
(h) In appropriate cases and in particular cases featuring implacable
hostility, practitioners must seek to ensure that the views of children
are separately represented in Court. In Re S (Contact: Promoting
relationship with Absent Parent) 2004 1 FLR 1279 the Court advocated
the use of the Official Solicitor and an expert to be engaged in a case
featuring intractable relationships.
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(i) A Court must consider the weight to be attached to the views of a
child and place these views in the balance of all other considerations
in the case.
5.7.2 Notwithstanding this however, there may well be circumstances
where it is not in the interests of the child to have the full nature of the
issues revealed; for example, due to the tender years of the child or the
emotional damage that could be thereby engendered. The views of the
parties, and in appropriate cases the Official Solicitor, should be canvassed
in such circumstances so that the Court can determine whether or to what
extent a child should be informed. This should be a preliminary matter for
the Court to consider at a directions hearing.
5.7.3 Practitioners should be aware of the recent Supreme Court judgment
in re W (Children) (Family proceedings: Evidence) (2010) UKSC 12
5.7.4 In this case, heard by The Supreme Court their Lordships have
determined that the judicial presumption that a child should not be called to
give evidence in family proceedings (public or private) could not be
reconciled with the rights of all concerned in those proceedings under
articles 6 and 8 of the European Convention on Human Rights and
accordingly would no longer be regarded as appropriate.
The judgment gives guidance as to the proper approach to the exercise of
the court’s discretion, holding that the starting point is not that particular
justification is required before a child has to give evidence in family
proceedings, rather that the essential test is whether justice can be done to
all the parties without further questioning of the child.
5.7.5 Family law practitioners will have to wait and see what further
guidance is given on this matter by our family judiciary.
5.8

Children Interviewed in Chambers

5.8.1 The concept of the Judge seeing the child in chambers is a difficult
one and must be looked at individually in each case. However the basic
guidelines should be:
(a) A request by all parties that the child be seen in chambers is insufficient
reason to do so. There should be a good reason why a child should be seen
in chambers by the Judge because:
(i) there is a risk of coaching of the child
(ii) Judges are not expert in weighing up children within the short
time available for a chambers meeting
(iii) there are usually lengthy reports available of the child’s views
(iv) often it is undesirable to have the child at Court.
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5.8.2 Possible good reasons for seeing a child may include:
(a) The child is of sufficient age
(b) The child has expressed a strong urge to see the Judge
(c) The views of the child are unclear.
(d) The views of the child are very clear.
5.8.3 When a child is to be seen in chambers with the Judge the following
steps should be taken:
(a) The child should never be seen alone
(b) The child must be warned at the beginning that the talk is not
confidential and that the gist of what the child says will be given to the
parties
(c) The parties must be told the main points that emerged on returning to
Court
(d) Judges should incorporate in their judgment the reasons why the child
was seen and the result. It is important that the elements of a fair hearing
to all parties be maintained.
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5.9

Chronology of Events

5.9.1 A case chronology should be prepared by the legal representatives of
the applicant Trust in all public law cases for an early direction hearing and
agreed by the participants at an early stage. In a private law case the
applicant’s legal representative should file a case summary and chronology
to be agreed by all parties.
5.9.2 In addition a clear and concise summary should set out the issues in
the case which the Trust wish to be determined. This must be available for
the first direction hearing. In addition the Trust should have available a
schedule of the threshold findings which the Court is to be invited to make.
5.9.3 The ‘Guide to Case Management in Public Law Proceedings’ (Appendix
1)states at 4.2 that the Form C1 prepared by the Trust’s legal
representatives must include ‘concise and relevant chronology to include a
summary of relevant social work involvement with the family’. The Reform
Implementation Team has produced a new regional Initial Social Work
Statement for Court (Appendix 9) which was implemented by Trusts
regionally from 1st October 2009 and includes a section outlining to the
Court a chronology of significant events and references information
contained in any attached documents.
5.10 Continuity
5.10.1 The benefits of judicial and professional continuity should
be recognised notwithstanding logistical difficulties. Wherever
possible it is preferable that one Judge or District Judge
(Magistrate’s Court) should preside over all the interlocutory stages
of a case as well as a final hearing. In particular the pre-hearing
review, if there is one, should be before the Judge or DJ (MC) who
is to try the case. However whilst this is usually possible in the
High Court, logistically it is often not possible in the Family Care
Centres and the Family Proceedings Court. There is also need for
continuity of Counsel and Solicitor advising the various parties.
The profession should afford priority to this requirement.
Practitioners must also keep under review the appropriate forum
for a case to be determined within the 3 tier Family Courts and
considering the Children Order (Allocation of Proceedings)
(Northern Ireland) Order 1996.
5.11 Core Issues
5.11.1 A statement of core issues should be drafted in High Court and
Family Care Centres and where directed in Family Proceedings Courts by
all the parties at the earliest moment and updated prior to hearing. The
Trust should be required in initial direction hearings to make a clear
statement of the facts they wish the Court to find and the basis upon which
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they allege the threshold is crossed. This should be routine so that parents
can at the earliest moment know the case they have to meet and have a fair
opportunity to meet it. Equally respondents must confront these issues and
set out precisely what matters are in issue so that the Trust and Guardian
ad Litem can see precisely where conflict is arising. This is a matter that
should be dealt with as early as possible in direction hearings.
5.11.2 In a private law case core issues should also be used to focus parties
on the central dispute areas; practitioners should invite their clients to
consider other mechanisms to assist in building trust and facilitating
outcomes for example mediation.
5.12 Costs
5.12.1 A culture of adherence to timetabling must be introduced. Strong
judicial disapproval will be visited on those who do not rigidly adhere to
these timetables without adequate excuse. Parties who file statements late
without good cause, or who breach other timetabling requirements, will have
the costs of preparing and filing the statements disallowed and a wasted
costs order may be made where professional and Court time have been
wasted in Court. Sanctions will be imposed in hearings which are wasted
due to avoidable matters such as the failure of Counsel or Solicitor to attend,
adjournments occasioned by inadequate information being afforded to the
Legal Services Commission resulting in Legal Aid not being granted, late
service of interlocutory applications, applications for assessments by experts
where inadequate steps have been taken to identify the experts in advance.
Costs can be ordered in all Family Courts.
5.13 Disclosure
5.13.1 This is dealt with in Section 8 and Appendix 1
5.14 Domestic Violence
5.14.1 Domestic violence has been defined as a “pattern of behaviour which
is characterised by the exercise of control and the misuse of power by one
person over another within an intimate relationship or a family” 15. Its
perpetrators may be male or female; it takes many forms including physical
violence and emotional abuse and may include controlling behaviour such
as isolation from friends and family, control over access to money and
personal items, destruction of property and stalking. It is vitally important
that there should be an awareness of its harmful effects on children whether
they are direct victims of, or witnesses to, such violence or whether one of
their parents or a sibling is inflicting or suffering such violence. Articles
12A, 57A and 63 A of the Children (NI) Order 1995 specifically require the
Court to consider such violence in determining certain applications. There
15 Tackling violence at home : a strategy for addressing domestic violence and abuse in NI Produced by
Department of Health, Social Services and Public Safety October 2005 p 9
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should be a particular awareness of the view endorsed by the Court of
Appeal in Re L etc (Contact : Domestic Violence) [2000] 2 FLR 334, that it is a
non-sequitur to consider that one parent who has a history of violence
towards the other parent is at one and the same time a good parent. See
(Appendix 18) for Guidance note issued following Re: L.
5.14.2 While past domestic violence does not necessarily mean that direct
contact between the perpetrator and the child will not be permitted, the
Court will not minimise the weight to be attached to the need for the
perpetrator to demonstrate that s/he is a fit person to have contact before a
contact order is made 16. If the Court is satisfied that there has been
significant domestic violence it will consider, in determining the application,
•
•
•
•

the effect of the violence on the child,
the effect of the violence on the other parent,
the response of the perpetrator including whether s/he recognises
the wrong s/he has done, is aware of the need for change and
whether s/he has taken any steps to effect change
the reasons why the application has been made.

5.14.3 The Court will also consider, if it is satisfied that there has been
significant domestic violence, whether direct contact (unsupervised,
supervised or in a contact centre) or indirect contact between the
perpetrator of that violence and the child is consistent with the welfare of
the child.
5.14.4 In weighing up these considerations the Court will recognise the
right to family life of parents and of children pursuant to article 8 of the
European Convention on Human Rights and the right of children to
protection pursuant to article 19 of the United Nations Convention on the
Rights of the Child.
5.14.5 The Court will also wish to consider how to hear the voice of the
child in a case where there are allegations of domestic violence and in this
context the guidance in sections 3.8, 5.7 and 5.8 of this Guidance is
relevant.
5.14.6 A particular issue arises in respect of consent orders in cases where
domestic violence is an issue. While judicial instinct may be to welcome
proposals made by agreement between the parties, the responsibility for
making any order under the Children (NI) Order 1995 is that of the Judge
who can only make an order which he considers to be in the interests of the
child. It is also essential that the Court satisfies itself that each party has
entered into an agreement freely and without pressure being placed upon
him or her. There may be cases in which a Court will decide to refuse to
approve a consent order agreed between well represented parties until it has

16Re

L [2000] 2 FLR 334
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heard evidence and made findings in respect of allegations of domestic
violence.
5.14.7 In a private law case, where allegations of domestic violence are
raised, there should be a special hearing 17 at the earliest possible stage 18 in
the proceedings to make findings in respect of the allegations and the
Judge 19 who conducts that hearing should be the same Judge who
determines the application.
In preparation for the special hearing,
complainants are likely to be directed to file a schedule of all incidents and
relevant documentary evidence including photographs, medical reports,
statements made to the PSNI and criminal records. The special hearing
should precede a request for an Article 4 report; it is not for Social Workers
to investigate allegations of domestic violence in private law cases but rather
to report on the implications of the Court’s findings and the parties’
responses to those findings and to make specific recommendations in
respect of available programmes to enable a perpetrator to address violent
behaviour.
5.14.8 If there is an application for a non-molestation order arising out of
the allegations made in the private law proceedings the Court should
consider whether it would be appropriate to determine that application at
the special hearing.
5.14.9 In a public law case, where allegations of domestic violence are
included in the applicant’s C1 form 20, the Court may decide to make a
determination of those allegations whether through concessions by the
alleged perpetrator or in the context of a contested threshold criteria
hearing. 21 It will be for the Court to decide in each case whether to conduct
a split hearing 22. If the Court is satisfied that there has been significant
domestic violence it will consider, in the context of determining the
application for a public law order 23
•
•
•
•

the effect of the violence on the child,
the effect of the violence on the other parent,
the response of the perpetrator including whether s/he
recognises the wrong s/he has done, is aware of the need for
change and whether s/he has taken any steps to effect change
the reasons why the application has been made.

Commonly referred to as a Re L hearing – see footnote 16. This definition is for guidance only and
has not been adopted as definitive by COAC or by any judge
18 Re H (a child) [2005] EWCA Civ 1404
19 In the Family Proceedings Court it should be the same DJ and Lay Magistrates
20 Homefirst Community Health and Social Services Trust v SA [2001]NIJB 218
21There may, of course, also be other grounds of threshold criteria to be determined
22 Re A and Another (Children : Split hearings) [2006] EWCA Civ 714
23 In the matter of S (Discharge of care order : Freeing for adoption : Admissibility of Hearsay Rule : Domestic
Violence) 30 January 2002 GILC 3587
17
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5.14.10 It may be relevant to consider whether, in a case in which there are
allegations of domestic violence, the complainant should be permitted to
avail of any special measures designed to protect vulnerable witnesses.
Examples of such measures are
•
•
•

Keeping the complainant’s address confidential
Permitting the complainant to be screened from the alleged
perpetrator while giving evidence
Permitting the complainant to give evidence by live television
link

5.14.11 Practitioners should also consider whether a vulnerable witness, in
addition to having legal representation, might benefit from support from
organisations such as Victim Support, Women’s Aid, and NSPCC. Advice
about relevant support might also be sought from the Domestic Violence
Officer in the relevant PSNI District Command Unit.
5.15 Emergency Protection Orders
5.15.1 Article 63 of the 1995 Order makes provision for applications for an
Emergency Protection Order, authorizing the removal of a child to
accommodation provided by or on behalf of the applicant and/or being kept
there. The primary legislation makes provision for such applications,
invariably by a Trust, to be made to a Family Proceedings Court as such,
but it is much more common for Trusts in Northern Ireland to seek to have
these applications heard ex-parte (without notice to the parents and in their
absence). Statistics suggest that some two thirds of such applications are
made after 6.00 pm.
5.15.2 Before detailing the exacting requirements which surround an
application for an Emergency Protection Order, it should be pointed out that
Social Workers do have the option of contacting Police in cases of acute
emergency, most especially out-of-hours, to see whether a constable takes
the view that it is necessary to remove the child or children to suitable
accommodation for up to 72 hours, pursuant to the provisions of Article 65
of the Children (Northern Ireland) Order. Where that proves to be the case,
an application for an Emergency Protection Order can be brought before a
regular Family Proceedings Court by the Trust concerned, on notice to the
parents, in the intervening period. Any situation which causes a Social
Worker to contemplate the removal of children out of hours, certainly a
situation in which the risk to a child is stark and obvious, is most likely also
to be one which would cause a constable to exercise his powers of
immediate removal under Article 65.
5.15.3 The judgment in the case of A Trust v M [2005] NI Mag 4, delivered on
7th December2005, raised a wide variety of concerns about practice and
procedures with respect to applications for Emergency Protection Orders
being brought before Lay Magistrates at their private homes out of hours in
Northern Ireland. In consequence, the Judicial Studies Board, The
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Magistrates’ Courts Rules Committee and the Northern Ireland Court
Service have implemented significant changes to the way in which such
applications are handled. In particular;
(i)

(ii)

(iii)
(iv)
(v)

paperwork completed by Lay Magistrates in the course of dealing
with an out-of-hours application now records separately the
reasons for deciding to grant or refuse leave to proceed on an exparte basis;
Lay Magistrates dealing with such an ex-parte application are now
empowered to appoint a Guardian ad Litem in the same
circumstances and at the same stage of proceedings as a District
Judge (Magistrates’ Courts);
such District Judges are now available on a rota basis for call out,
in addition to Lay Magistrates;
out-of-hours applications are now heard in Court premises;
the proceedings are recorded electronically.

5.15.4 Unfortunately, it has not proven feasible at this time to secure
arrangements whereby Social Workers making such applications will be
accompanied by a legal representative.
5.15.5 The judgment in A Trust v M applied in Northern Ireland the
precepts enunciated by Munby J in X Council v B (Emergency Protection
Orders) [2005] 1 FLR 341 and amplified upon by McFarlane J in Re X:
Emergency Protection Order (2006) EWHC 510 (Fam). It is now more clearly
established, by virtue of the judgment of Gillen J in Re ES [2007] NIQB 58,
that the proper approach is indeed much the same as between the two
jurisdictions.
5.15.6 Munby J’s fourteen precepts envisaged that applications for leave in
respect of Emergency Protection Orders would be brought before Family
Proceedings Courts and not out of hours, an assumption which may well
reflect practice in England and Wales. It is necessary to be alert to this, in
particular, when one comes to the admonition that it should be possible at
least to give some kind of informal notice of the intended application to the
parents. This does not apply to applications made out of hours. Rule 1(3) of
the Magistrates’ Courts (Children (NI) Order 1995) Rules (NI) 1996 permits
either a Lay Magistrate or a District Judge (Magistrates’ Courts) to
constitute “a Court” when sitting alone out of hours only for the purpose of
discharging the functions set out in Rules 2(5)(a) and Rule 2(5)(b)
respectively and neither judicial officer is thereby empowered to hear an
application for an Emergency Protection Order other than without notice to
and in the absence of the other party. An out-of-hours application for leave
to proceed ex-parte has to be justified, not because it has not been possible
to get the other parties or their legal representatives to attend, but because
there is no Family Proceedings Court sitting at such an hour and there are
compelling reasons for not waiting.
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5.15.7 COAC, for its part, has considered the precepts adumbrated in X
Council v B (Emergency Protection Orders) [2005] 1FLR 34 and has revised
them, for the purposes of Northern Ireland practice, to read as follows;
(i) An Emergency Protection Order (“an EPO”), summarily removing a
child from his parents, is a draconian and extremely harsh measure,
requiring exceptional justification and extraordinarily compelling
reasons. Such an order should not be made unless the Family
Proceedings Court is satisfied that it is both necessary and
proportionate and that no other less radical form of order will achieve
the essential end of promoting the welfare of the child. Separation is
only to be contemplated if immediate separation is essential to secure
the child’s safety: imminent danger must be actually established.
(ii)
Both the Trust which seeks and the Family Proceedings Court
which makes an EPO assume a heavy burden of responsibility. It is
important that both the Trust and the Family Proceedings Court
approach every application for an EPO order with an anxious
awareness of the extreme gravity of the relief being sought and a
scrupulous regard for the European Convention rights of both the
child and the parents.
(iii) Any order must provide for the least interventionist solution
consistent with the preservation of the child’s immediate safety.
(iv) If the real purpose of the Trust’s application is to enable it to have
the child assessed then consideration should be given to whether that
objective cannot equally effectively, and more proportionately, be
achieved by an application for, or by the making of, a Child
Assessment Order under Article 62 of the 1995 Order.
(v) No EPO should be made for any longer than is absolutely necessary
to protect the child. Where the EPO is made on an ex-parte (without
notice) application very careful consideration should be given to the
need to ensure that the initial order is made for the shortest possible
period commensurate with the preservation of the child’s immediate
safety.
(vi) The evidence in support of an application for an EPO must be full,
detailed, precise and compelling. Unparticularised generalities will not
suffice. The sources of hearsay evidence must be identified.
Expressions of opinion must be supported by detailed evidence and
properly articulated reasoning.
(vii) Save in wholly exceptional cases, parents must be given adequate
prior notice of the date, time and place of any application by a Trust to
a Family Proceedings Court for an EPO. They must also be given
proper notice of the evidence the Trust is relying upon.
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(viii) Where the application for an EPO is made ex parte, whether
before a Family Proceedings Court, or, in cases of utmost urgency, a
Lay Magistrate or District Judge (Magistrates’ Courts) acting out of
petty sessions, the Trust must make out a compelling case for
applying without first giving the parents notice. An ex parte
application will normally be appropriate only if the case is genuinely
one of emergency or other great urgency – and even then, in
applications brought before a Family Proceedings Court, it should
normally be possible to give some kind of albeit informal notice to the
parents - or if there are compelling reasons to believe that the child’s
welfare will be compromised if the parents are alerted in advance to
what is going on. A Lay Magistrate or District Judge sitting out of
petty sessions has jurisdiction only in respect of applications brought
without notice, which is to say only in cases of utmost urgency.
(ix) The evidential burden on the Trust is even heavier if the
application is made ex parte. Those who seek relief ex parte are under
a duty to make the fullest and most candid and frank disclosure of all
the relevant circumstances known to them. This duty is not confined
to the material facts: it extends to all relevant matters whether of fact
or of law.
(x) Article 64(6) (b) of the Children (Northern Ireland) Order, 1995
permits the Family Proceedings Court to hear oral evidence. But it is
important that those who are not present should nonetheless be able
to know what oral evidence and other materials have been put before
the Court. It is, therefore, particularly important that the Family
Proceedings Court complies meticulously with the mandatory
requirements of Rules 21(4) and 21(5) of The Magistrates’ Courts
(Children (Northern Ireland) Order 1995) Rules (Northern Ireland)
1996. The Family Proceedings Court must ‘keep a note of the
substance of the oral evidence’ and must also record in writing not
merely its reasons but also any findings of fact. In those extreme
cases, where leave to proceed ex-parte has been granted by a Lay
Magistrate or District Judge sitting out of petty sessions, the
circumstances may mean that the body of evidential material is
necessarily less than in cases which are prepared for a Family
Proceedings Court. It is however equally important that the fullest
possible record be made of the evidence presented and of the reasons
for making or refusing an order.
(xi) The mere fact that the Family Proceedings Court is under the
obligations imposed by Rule 21(4), 21(5) and 21(6)) is no reason why
the Trust should not immediately, on request, inform the parents of
exactly what has gone on in their absence. Parents against whom an
EPO has been made ex parte are entitled to be given, if they ask,
proper information as to what happened at the hearing and to be told,
if they ask: (i) exactly what documents, bundles or other evidential
materials were lodged with the Family Proceedings Court either before
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or during the course of the hearing; and (ii) what legal authorities
were cited to the Court. The Trust’s legal representatives should
respond forthwith to any reasonable request from the parents or their
legal representatives either for copies of the materials read by the
Family Proceedings Court or for information about what took place at
the hearing. It will, therefore, be prudent for those acting for the Trust
in such a case to keep a proper note of the proceedings, lest they
otherwise find themselves embarrassed by a proper request for
information which they are unable to provide.
(xii) Article 63(5)(b) of the Children (Northern Ireland) Order, 1995
provides that the Trust may exercise its parental responsibility only in
such manner ”as is reasonably required to safeguard or promote the
welfare of the child”. Article 63(5)(a) provides that the Trust shall
exercise its power of removal under Article 63 (4)(b)(i) ”only…in order
to safeguard the welfare of the child”. The Trust must apply its mind
very carefully to whether removal is essential in order to secure the
child’s immediate safety. The mere fact that the Trust has obtained an
EPO is not of itself enough. The Family Proceedings Court decides
whether to make an EPO. But the Trust decides whether to remove.
The Trust, even after it has obtained an EPO, is under an obligation to
consider less drastic alternatives to emergency removal. Article 63(5)
requires a process within the Trust whereby there is a further
consideration of the action to be taken after the EPO has been
obtained. Though no procedure is specified, it will obviously be
prudent for Trusts to have in place procedures to ensure both that the
required decision-making actually takes place and that it is
appropriately documented.
(xiii) Consistently with the Trust’s positive obligation under article 8 of
the European Convention on Human Rights to take appropriate action
to reunite parent and child, Article 63(10)(a) and Article 63(11)(a)
impose on the Trust a mandatory obligation to return a child who it
has removed under Article 63(4)(b)(i) to the parent from whom the
child was removed if ”it appears to the Trust that it is safe for the
child to be returned”. This imposes on the Trust a continuing duty to
keep the case under review day by day so as to ensure that parent
and child are separated for no longer than is necessary to secure the
child’s safety. In this, as in other respects, the Trust is under a duty
to exercise exceptional diligence.
(xiv) Article 63(13) of the Children (Northern Ireland) Order, 1995
requires the Trust, subject only to any direction given by the Family
Proceedings Court under Article 63(6), to allow a child who is subject
to an EPO ”reasonable contact” with his parents. Arrangements for
contact must be driven by the needs of the family, not stunted by lack
of resources.
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5.16 Exchanges Between Advocates and the Judge
5.16.1 In most cases, it is undesirable that Judges should encourage or
permit significant exchanges between advocates unrecorded in the privacy of
the Judge’s chambers. Such exchanges can suggest collusion between
advocates and the Judge and may be contrary to the rules of natural justice.
If it is thought desirable by advocates or by Judges that exchanges should
take place without the clients and other persons being present then such
exchanges can be carried out in the Courtroom where in the High Court and
the Family Care Centres they can be fully recorded and available for
transcription. If in the Masters’ Court or the Family Proceedings Court it is
felt necessary that such exchanges must occur, the DJ (MC) and Master in
each case should advise the parties of the substance of what has transpired
or alternatively a note signed and agreed by the representatives which has
been seen by the DJ (MC) or Master should be disclosed to the parties.
5.17

Experts

5.17.1 See Section 9. However at the earliest opportunity, the question of
further assessments or experts should be considered by all the parties and
in most cases at a first directions hearing. The legal profession must attend
Court with appropriate names and availability of experts or at least the time
by which a name is to be given and a letter of instruction agreed.
5.17.2 Joint appointments should be considered at the earliest moment and
a joint letter of instruction should be drafted and agreed where possible.
5.17.3 Experts should be invited to communicate with each other prior to
the final hearing to arrive at agreed issues, chaired perhaps by the Guardian
ad Litem.
5.17.4 All expert reports should be accompanied by their curriculum vitae
and an expert witness declaration as set out in Practice Direction number 11
of 2003 “Expert’s Declaration”.
5.18 Guardians ad Litem
5.18.1 See Section 10. Guardians ad Litem have a number of duties but in
particular the following must be adhered to:
(a) A duty to advise the Court on the timetable appropriate to the
issues and timescale of the child concerned.
(b) A duty to keep the timetable under constant review throughout the
preparation for the hearing.

172

(c) To bring to the attention of the Court promptly any significant
developments and the need to seek further directions.
(d) The need to provide a final report before the date set for
negotiations where appropriate.
5.19 Hearings
5.19.1 The principle of active case management lies at the core of the
‘Guide to Case Management in Public Law Proceedings’ (Appendix 1) which
aims to manage the conduct of proceedings through six key stages
1 Pre-proceedings
2 Issue of proceedings
3 First Directions Hearing
4 Case Management Stage
5 Final Review Hearing
6 Hearing
5.19.2 The general purpose of the first directions hearing, at stage 3, is to
confirm allocation and give initial case management directions as outlined
at 5.2 of the Guide to Case Management.
5.19.3 The Case Management Hearing, at stage 4, must take place by day
45 or the next possible sitting of the Family Proceedings Court with the
general aim of identifying all outstanding issues and giving full case
management directions. There may be a need for more than one case
management hearing but given the agreed timetable the Court with
endeavour to deal with all issues as soon as possible after the initial case
management hearing.
5.19.4 If so directed joint consultations can be held with the purpose of
agreeing directions required at the case management stage and identifying
and resolving any issues capable of being resolved without hearing. If
directed a further joint consultation will take place between 2 and 7 days
before the Final Review Hearing with the aim of reviewing compliance with
the directions already given and considering the need for any further
directions required for hearing.
5.19.5 An issue resolution hearing is a hearing held in advance of hearing
to resolve any issues capable of resolution, determine any issues in
advance of hearing and deal with any issues which do not appear to the
Court to be key issues which require to be determined at the hearing. An
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issue resolution hearing may be held at any time and combined with a case
management hearing.
5.19.6 The Final Review Hearing will be held no later than two weeks before
hearing with the aim of assessing and confirming readiness for hearing and
to identify and narrow any outstanding issues.
5.19.7
The hearing shall take place in accordance with the agreed
timetable and, unless a split hearing has been directed, shall resolve all
outstanding issues and consider the extent of disclosure, the need for
anonymisation of any judgment and any documents filed with the Court.
5.19.8 Appendix 13 gives an overview of the Court stages within the
‘Guide to Case Management in Public Law Proceedings’ (Appendix 1) and
considers the timeline and objectives of stages 1-6 alongside related Trust
Social Work Processes.
5.19.9 In every case attempts should be made by the parties during the
negotiation stage or at the directions hearing immediately before the date
for a final hearing, to address the question of what evidence can be agreed
and what is in dispute so that these matters are crystallised at the hearing.
In particular witnesses should never attend where their evidence is not the
matter of dispute and where a statement of that witness can be tendered or
agreed. This is particularly important in the case of medical evidence.
5.19.10 Statements of witnesses will in most cases be treated as their
examination in chief with the need only to give such further evidence as is
necessary to dilate on some aspect which has arisen since the making of
this statement or which requires clarification.
5.19.11 Specific times wherever possible should be fixed for the attendance
of medical witnesses, nursing staff and other professional and public
service witnesses. In no circumstances should a professional witness
attend without having been given an estimate of when their evidence will be
heard. This should be raised with the Court at direction hearings to ensure
that witnesses are not kept waiting when their evidence inevitably will not
be heard for some time.
5.19.12 Experts should be obliged to have communicated with each other
and filed a schedule of agreed and disputed issues prior to hearing so that
the issues have crystallised at the hearing date.
5.19.13 The final report from a Guardian ad Litem should be available in
the High Court and in the Family Care Centres at least one week before
negotiations are to be entered into and certainly one week before the final
hearing. This will be dependent on the final statements being filed by the
Trust and other parties. Too often reports however are handed in on the
day of the hearing thus making proper preparation or last minute
negotiation impossible.
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5.19.14 Hearing bundles must be updated prior to the date of hearing.
5.19.15 Skeleton arguments are of assistance to the Court and the other
parties and should always be lodged with the bundle of documents in the
absence of a direction to the contrary. Such arguments should always
contain citations of the authorities to be relied on. Where Counsel relies on
the provision of the Human Rights Act 1998, they are under a duty to
formulate and advance their cases in a plausible manner providing the
Court with any relevant decisions from the European Court of Human
Rights. The mere reference to a breach of a Convention provision, for
example Article 6 or Article 8 is insufficient and does not enable the Court
to do justice to the argument. Seven days notice of such issues must be
given to the parties and to the Courts.
5.19.16 It is important that the estimated time for the hearing be adhered
to and parties must appreciate that overrunning of cases, whilst at times
inevitable, will lead to adjournment of cases so as to ensure that disruption
does not occur to subsequent hearings.
5.19.17 Adjournments are dealt with in a separate section of these
guidelines (see Section 1).
5.20 Hearing Date
5.20.1 It is important that a hearing date is fixed as soon as appropriate
and in public law cases preferably at the first direction hearings. In the High
Court the aim will be to fix these cases at most 30 weeks ahead of the first
hearing. The existence of a hearing date will serve to concentrate the mind of
all parties and ensure that a finite timetable is kept to the fore. Courts must
be informed as a matter of urgency if the timetable, and in particular the
date of hearing, cannot be met for any reason. Applications to extend the
time for complying with any direction must be made before the time has
elapsed for compliance. As soon as the hearing date is fixed it is crucial that
the parties liaise to ensure the availability of witnesses and that the time
required to adduce evidence is appropriate. In particular the following
matters should be addressed:
(a) Whether a transfer of the proceedings is appropriate.
(b) Which other parties are seeking party status.
(c) Issues of disclosure and confidentiality.
(d) Availability of expert and other witnesses for the hearing dates.
5.20.2 The timetable must be kept under a constant review throughout the
preparation for the hearing and any significant developments must be
brought promptly to the attention of the Court. Courts will be slow to accede
to applications for adjournments where the lateness is the product of a
failure to comply with the duty of professional review during preparation for
hearing.
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5.20.3 The ‘Guide to Case Management in Public Law Proceedings’
(Appendix 1) states at 5.2 (3) that at the First Directions Hearing Stage the
Court must set a timetable to reflect, in particular, the needs of the child
and confirm the allocation or direct transfer, where appropriate.
By day 45 (or the next possible sitting of a Family Proceedings Court) a case
management hearing must take place and among other considerations,
confirm the date for hearing.
5.21 Human Rights Act
5.21.1 The Human Rights Act 1998 and the provisions within the Children
(NI) Order 1995 are compatible in terms of the shared aspirations of
ensuring the paramouncy of the child, working in partnership and minimal
State intervention. It is incumbent on Trusts to ensure, from the outset that
their involvement with families and decision making in respect of children
uphold and comply with the Human Rights legislation.
5.21.2 Trusts have a responsibility to justify any proposed interference not
only as proportionate but the minimum necessary taking all the
circumstances into account, particularly any risks to the child in the care of
its parent(s).
5.21.3 Article 6 (Right to a fair hearing) and Article 8 (Right to respect for
private and family life) govern and are central to ensuring that the often
competing and, on occasion, conflicting interests and rights of children and
adults are safeguarded.
5.21.4 Implicit within Article 8 of the Human Rights Act is the expectation
that families will be supported and enabled to retain care of their children so
long as it is safe and deemed to be in the child’s best interests. In the event
of statutory intervention necessitating a child’s removal every effort must be
made to ensure that parents are involved in the decision making and
afforded requisite services and supports to facilitate the child’s return to
their family. In the event that rehabilitation is not feasible the child’s welfare
has to take precedence notwithstanding the responsibility placed on the
Trust to involve parents in the planning and decision making processes
relating to their child.
5.21.5 Parents’ vulnerability in terms of their own life experiences and level
of functioning has to be acknowledged and factored in to planning and
decision making. Provision of appropriate support and specialist services
such as an advocate with expertise in mental health, learning disability and
provision of interpreting and translation services are therefore necessary and
in compliance with Articles 6 and 8.
5.21.6 Having taken cognisance of parents’ rights and children’s best
interests it is important to ensure that decision making is transparent,
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timely and compatible with the child’s assessed needs in respect of security
and permanency. “Permanence provides children with a foundation from
which to develop their identity, values and relationships, not only
throughout childhood but on into their adult lives. This can only be fully
achieved when children have the opportunity to live in a family where they
expect to remain throughout their childhood and to which they will also
belong in adulthood”. 24
5.22 Interim Care Orders
5.22.1 See Section 12.
5.23 Interpreters
5.23.1 NICTS is committed to providing an efficient and effective
interpretation service to meet the needs of non-English speakers and deaf
and hearing impaired court users.
5.23.1.2 Under the Administration of Justice (Language) Act (Ireland) 1737
all court proceedings in Northern Ireland, including any documentation
relating to those proceedings, must be in English, except where an
individual does not speak or understand English.
5.23.1.3 The rights to liberty and security and to a fair trial are
fundamental human rights protected by the European Convention on
Human Rights [ECHR]. They include the right to interpretation where
needed. Article 6 of ECHR states that everyone who is charged with a
criminal offence has the right to:
•
•

be informed promptly in a language which he understands and in
detail, of the nature and cause of the accusation against him; and
have the free assistance of an interpreter if he cannot understand or
speak the language used in court.

5.23.1.4 The Disability Discrimination Act 1995 makes it unlawful for
‘service providers’, including the Court Service, to treat disabled people less
favourably than other people for a reason related to their disability. This
includes people with a speech or hearing impairment.
5.23.1.5 A consultation paper ‘Provision of In-Court Interpretation Services
issued in 2010 and a summary of responses and proposed way forward

24

BAAF 1996 – Practice note 33.
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issued in Jan 2011. Following this best practice guidelines were drawn up
and have issued to all court staff on the provision of interpreters.
5.23.1.6 Central Management Team are responsible for arranging
Interpreters on foot of requests from Court and Tribunal Offices.
5.23.1.7 Foreign Language Interpretation and Interpretation services for the
deaf and hearing impaired are currently provided under contracts with
CONNECT NICEM and Action on Hearing Loss (formerly RNID).
5.23.2 Criminal Proceedings – Non English Speaking
5.23.2.1 In cases prosecuted by the Public Prosecution Service (PPS) the
cost of supplying an interpreter for defendants at first court appearances
will be met by the PSNI. The cost of providing in-court interpretation for
defendants at second and subsequent hearings will be jointly met by NICTS,
the PPS and the Department of Justice (DoJ).
5.23.2.2 NICTS will arrange and pay for an interpreter to support a nonEnglish speaking defendant in Criminal cases prosecuted by all other
agencies (e.g. TV Licensing, Driver and Vehicle Licensing, Crown Solicitors
Office in extradition cases)
5.23.2.3 In all cases, the prosecution and defence will be responsible for
arranging and paying for interpreters for their own witnesses and
consultation with defendants.
5.23.3 Criminal Proceedings – Deaf and Hearing Impaired
5.23.3.1 If a deaf or hearing impaired defendant requires the assistance of
a British Sign Language (BSL) interpreter, Irish Sign Language (ISL) or other
Language Service Professional (LSP), the arrangements for provision and
payment of a foreign language interpreter for non-English speaking
defendants (including youth defendants and their parent carer) will apply
5.23.4 Other Proceedings – Non English Speaking
5.23.4.1 In relation to civil and family proceedings, when an action is
privately funded, the party requiring the services of an interpreter must
normally make the arrangements and meet the costs. NICTS will, however,
arrange foreign language interpreters for non-English speaking parties in
civil and family hearings in the following circumstances –
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•

in alleged domestic violence cases or cases involving children;

•

in committal cases where the individual whose liberty is in jeopardy
does not understand or speak English.

5.23.4.2 In other civil and family cases, (including Tribunal Hearing) NICTS
will arrange and fund an interpreter where the judge directs that an
interpreter be arranged by the court – e.g. In cases where the party cannot
understand the language of the court well enough to take part in the
hearing and in cases where the party cannot get public funding and cannot
afford to fund an interpreter privately.
5.23.4.3 For Coroners inquests, NICTS will arrange and meet the costs of
supplying a foreign language interpreter whenever directed by the Coroner
this may include persons not giving evidence for example a next of kin or
other persons in the proceedings who do not understand English.
5.23.5 Other Proceedings – Deaf and Hearing Impaired
5.23.5.1 NICTS will also arrange and pay for interpreters in all civil, family,
coroners,
tribunal
hearings
and
Enforcement
of
Judgment
interviews/hearings for deaf and hearing impaired persons to ensure the
fullest compliance with the Disability Discrimination Act 1995 and UN
Convention on the Rights of Persons with Disabilities.
5.23.5.2 Where a person has multiple communication disabilities, such as
deaf-blindness or speech and hearing disabilities, we will work with them to
ensure that their interpretation needs are met as effectively as possible.
5.23.5.3 NICTS is committed to providing an efficient and effective in-court
interpretation service to meet the needs of non-English speakers and deaf
and hearing impaired court users.
5.23.5 Translation Services
5.23.5.1 If a document needs to be translated for the purposes of the court
arrangements are in place to take this forward. The contract is provided by
‘the big word’.
5.23.6 Telephone Interpreting
5.23.6.1 Telephone interpreting services are available at all public counters.
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5.24 Inquisitorial Role
5.24.1 The partly inquisitorial role of the Judge or DJ (MC) in cases under
the Children Order (Northern Ireland) 1995 should not be underestimated.
5.24.2 The Family Courts rely on an interdisciplinary approach.
5.25 Legal Aid
5.25.1 Applications to obtain Legal Aid can often be a cause of delay. The
Legal Services Commission have prepared a useful forms table outlining the
conditions for Legal Aid. The profession should take note of these. These are
included at Appendix 20 of this Guidance.
5.25.2 The NI Legal Services Commission was consulted about the format of
the Legal Aid Expert Witness Instruction Pro-Forma developed by COAC to
reduce delay in the authorisation of funding for expert witnesses in Children
Order cases (see Appendix 20). The Pro Forma, if properly completed,
captures the information required by Commission staff when making
funding decisions thus reducing the need to revert to practitioners to clarify
details that could lead to increased costs. The decision-making process for
all funding decisions operates on the basis of authority formally delegated by
the Commission Board to staff at different levels within the Commission and
to the Legal Aid Committee (LAC). Where an expert witness’s proposed costs
are above the levels delegated to staff they are currently referred to the LAC.
The LAC comprises external lawyers nominated by the Law Society and the
Bar. The levels of delegated authorisation are continually reviewed by the
Commission to maintain control over legal aid expenditure and also to
ensure undue delay is not caused where authority for an expert is required.
The use of the Pro-Forma has demonstrated its value to decision-making
within the Commission. It is therefore recommended that practitioners
always utilise the template when seeking Legal Aid authority for expert
witnesses in Children Order cases.
5.26 Legal Profession
5.26.1 The profession must appreciate that cases under the Children Order
(Northern Ireland) 1995 and the Adoption Order (Northern Ireland) 1987
require a degree of expertise and an understanding of the principles
involved. Solicitors and Barristers should carefully consider whether or not
they have the appropriate expertise which will enable them to give
satisfactory advice. Legal representatives should attempt to manage the
expectations of the parties. They should be aware of the duty to afford a
realistic appraisal of the merits of the case. Practitioners must appreciate
that the proceedings under these statutes are of an inquisitorial nature and
that often the adversarial mode is inappropriate. Where Counsel is to be
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engaged, early instruction of Counsel to advise, direct proofs and prevent
delay through effective case management should be considered.
5.26.2 It is good practice for the parties and their legal representatives to
consider the matters set out in the checklist and these guidelines before
each direction(s) hearing and if appropriate liaise before the day of the
direction(s) hearing. In all such hearings attempts should be made prior to
the hearing to agree:
(a) The outline timetable to be presented to the Judge or DJ (MC)
holding the direction(s) hearings.
(b) The order which the Judge will be invited to make at the
conclusion of the direction(s) hearings.
5.27

MacKenzie Friend

What are MacKenzie friends?
5.27.1 If a party has decided to represent themselves in Court rather than
instructing a Solicitor they are entitled (subject to some conditions) to have
someone sit next to them. This person is usually called a “MacKenzie
friend” or an “assistant”
5.27.2 MacKenzie friends have no official legal status and they have no
particular right to sit next to a party in Court but a litigant in person has a
right to whatever assistance may be reasonably required, and that is the
basis for allowing the MacKenzie friend 25. To ensure equality of arms, there
should be a presumption in favour of permitting assistance by a MacKenzie
Friend. The name comes from the particular case which established this
right namely MacKenzie v MacKenzie [1970] 3 W.L.R. 472
5.27.3 In Mackenzie v Mackenzie the Court set out clearly the function of a
Mackenzie Friend
(i) He
-

mayProvide moral support for the litigant;
Take notes;
Help with case papers;

(ii) Quietly he can give advice on:- Points of law or procedure;
- Issues that the litigant may wish to raise in Court;

25
Collier v Hicks, 1831 2 B.& A.663 – “Any person, whether he be a professional man or not, may attend as a friend of
either party, may take notes, may quietly make suggestions, and give advice” (Lord Tenterden CJ, in Collier v Hicks, page
669)
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-

Questions the litigant may wish to ask witness.

5.27.4 A Mackenzie Friend, however, has no right to act on behalf of a
litigant in person and they are not meant to be a substitute for a Solicitor.
He is not entitled to address the Court nor examine any witnesses. If he
does so he becomes an advocate and requires the grant of a right of an
audience and such right would only be granted in the most exceptional
circumstances.
5.27.5 The Court does have the right to refuse a party to have a MacKenzie
friend but this would most likely occur for example if security demanded it
or if the MacKenzie friend is disorderly or is disrupting the Court 26. There is
generally no duty for a litigant in person to make an application to the Court
for an “assistant”: however it would be appropriate for the litigant in person
or his opponent to introduce this person by name and say that he or she is
present as an assistant to the other party.
5.27.6 A recent practice note number 3/2012 dated the 5th
September 2012 can be found at Appendix 15 in relation to
McKenzie Friends.
5.27.7 The Northern Ireland Courts and Tribunals Service Guide
to proceedings in the High Court for people without a legal
representative can be found at http://www.courtsni.gov.uk/enGB/Publications/UsefulInformationLeaflets/Documents/personallitigant-guide/Personal%20Litigants%20Guide.pdf
5.28 Master’s Hearings
5.28.1 In the event that legal representatives seek release of a welfare report
in advance of a hearing the representatives for each party should
countersign a written request for release. Whether it be communicated to the
Court office by fax, email, postal or hand delivery, this request should reach
the appropriate Court office 72 hours before the scheduled hearing.
5.28.2 Private proceedings under the Children Order 1995 coming before
the Master (Probate and Matrimonial Division), where they are related to
pending matters ancillary to divorce, require a continuity of representation.
Accordingly it is good practice for Counsel or a Solicitor holding the brief in
26

R v Leicester City Justices et al, ex parte Barrow et al, [1991] 3 W.L.R. 368. Leicester City Council had taken Mr
and Mrs Barrow to Court for non-payment, and wanted to get a ‘liability order’ against them. When their case came to
Court, the Barrows wanted to have the help of Robert John, to act as a McKenzie friend. The Magistrates ruled that, because
it was a straightforward case, they did not require a MacKenzie friend, and they would not be allowed one. This decision
was upheld on appeal to the Divisional Court, but overturned by the Court of Appeal. The Court of Appeal established a
right to have a MacKenzie friend, unless the need to maintain order and do justice dictates otherwise. It is notable that this
case also indicates disapproval of the term “MacKenzie Friend” for the reason that it suggests some special legal status. It is
indicated that the term “assistant” be used instead.
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the application under the Children Order to also hold the ancillary relief brief
given the nexus between accommodation and children.
5.29 Mediation
5.29.1 Introduction to Family Mediation
5.29.1.1 Family Mediation, as sanctioned by the UK Family Mediation
Council, Mediators Institute Ireland and the European directive
2008/52/EC is a confidential 27, voluntary 28 and without prejudice 29 process
in which an impartial third party, the mediator, assists couples following
relationship breakdown to discuss and negotiate all the issues relating to
divorce or separation. Research indicates that Family Mediation improves
communication and reduces the emotional, financial 30 and social cost of
separation or divorce. It is faster and more cost effective than other forums
and empowers parents and children to create their own agreements which
are likely to be more satisfactory than imposed solutions. In particular, it
assists children and young people to maintain family relationships.
5.29.1.2 Family Mediators, who come from a range of professional
backgrounds, have been trained by an approved professional body and
participate in continuous professional development. Once trained, Family
Mediators are competence assessed by the UK Family Mediation Council or
Mediators Institute Ireland, and require ongoing professional supervision
and Continuous Professional Development training.
5.29.2 The Department of Health Social Services & Public
Safety (DHSSPS)
5.29.2. Family Mediation is one initiative highlighted within the DHSSPS’
family and parenting strategy – Families Matter, launched by the Minister for
Health, Social Services and Public Safety in March 2009. The initiative
focuses on the enhancement of capacity within the sector; awareness raising
of the issue and the increase/promotion of services.

27

Family Mediation encourages clients to take personal responsibility for all matters . In accordance with this
clients agree what is to be passed to the Court (with the exception of any issue relating to child protection or
fraudulent activity).
28
The clients participation in Family Mediation is entirely voluntary and either or both or the mediator can
terminate Family Mediation at any stage and return to Court to pursue their legal remedies.
29
As with all legal privilege, this belongs to the clients and may be waived by them
30
Treasury Minutes of 51st Report of Public Accounts Committee 06/07 (www.official-documents.gov.uk)
states “on average, a referral to Court funded by legal aid costs around £930 more that a mediated case. In
response to the National Audit Office survey of recipients of legal aid, 33% said that they had not been told
about Family Mediation and of those 42% said they would have been willing to try it , representing potential
savings of £10 million a year.
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5.29.2.2 To achieve this, the DHSSPS has provided funding to Family
Mediation NI to increase capacity within the sector through the provision of
approved training to 35 individuals working within the family support
sector. These trainees have included Court Welfare Officers, Solicitors,
Social Workers, Mediators from the voluntary and community sector, Child
Contact Centre Co-ordinators and Family Therapists. In tandem to this, a
publicity campaign consisting of public advertisements and the provision of
information booklets and DVD’s was launched by the Minister for Health,
Social Services and Public Safety in June 2009 and initial findings show an
increase of enquiries regarding Family Mediation of some 25% as a result.
5.29.2.3 In addition to the provision of approved training, the Department
has directly supported an increase in Family Mediation services with the
allocation of £210,000 recurrently per annum to the Health and Social Care
Board (HSCB). The HSCB having issued a tender for this service, has
engaged with both Barnardo’s and Family Mediation NI to facilitate free
Family Mediation services across Northern Ireland.
5.29.2.4 It is anticipated that the combination of enhanced capacity,
promotion and service provision with regard to Family Mediation will
significantly contribute to the achievement of better outcomes for the child
in cases of relationship breakdown.
5.29.2.5 This initiative and its impact will be monitored and evaluated
through the DHSSPS’ Families Matter Implementation Plan to ensure it
continues to be appropriately targeted and effectively and efficiently
delivered.
5.29.3 Referral to Family Mediation
5.29.3.1 Given that there are better outcomes for children and young
people, it is preferable that practitioners give early consideration to a referral
to Family Mediation for a pre-mediation information and assessment
appointment.
5.29.3.2 Practitioners may refer to Family Mediation before summons stage
by contacting the service manager. When the Court first becomes aware of a
dispute i.e. when a Children Order summons has been sent to the Court for
issue, information about Family Mediation should be sent to both parties by
post at the same time as the summons is served. If clients wish to enter
Family Mediation at this stage they should contact the service provider
directly to set up an intake appointment. If after both intake appointments
both clients wish to enter Family Mediation (and the mediator assesses the
case as suitable) they could do so. Solicitors for the parties would then
contact the Court and request a short adjournment to see if agreement is
likely to be reached. The clients may then choose to have their mediated
agreement ratified as a Court order or to withdraw the summons.
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5.29.3.3 If the clients do not take up the offer to mediate at the above stage
they will attend Court for the first time, at which stage the Judge may
enquire whether they would be interested in Family Mediation. If both
clients are willing to consider it, one or other representing Solicitors will be
responsible to complete a standard Court referral form (see appendix 28).
The Judge can set the date of the next hearing to allow time for the Family
Mediation process. Family Mediation sessions are flexible, generally between
3 and 5 one and a half hour sessions. A Court could consider an
adjournment and monitor progress to ensure that there is no unnecessary
delay.
5.29.4 Adjournment of Court proceedings to allow Family Mediation
5.29.4.1 If more than one adjournment is needed it is hoped that these
could be granted without the necessity of all parties attending at Court.
Mediators are clearly directed that requests for subsequent adjournments
should not be made lightly. The criteria are that both parties are properly
engaged in the Family Mediation process and the mediator is of the opinion
there is a reasonable prospect of success in reaching agreement.
5.29.5 Feedback to the Court from the Family Mediation
5.29.5.1 If Family Mediation is successful and parties have reached a
Memorandum of Understanding, the clients may choose whether to have the
agreement ratified as a Court order or, if a summons has already been
issued and the Family Mediation is Court referred, the parties may choose to
withdraw the summons. In either case the mediator may send the Court,
with the clients’ consent, the Memorandum of Understanding or Outcome
Statement. This would generally record Family Mediation dates, issues
discussed, underpinning principles, views and needs of any children/young
people, details of understandings reached, strategy for managing future
difficulties, distribution list of Memorandum (e.g. each client, Court,
respective Solicitors), further action to be taken by Family Mediation
provider (e.g. a review appointment), signatures of clients (if possible) and
mediator(s) and date of Memorandum.
5.29.5.2 If the Family Mediation was not or only partially successful the
mediator may inform the Court, with client consent, of the areas of
agreement and of the issues which remain unresolved and require Court
adjudication. As a result of this both the clients and the Court should have
gained a greater understanding of each other’s position and the issues
between them consequently narrowed.
5.29.6 General information regarding Mediation
5.29.6.1 When a case is referred to Family Mediation by the Court, the
Court retains control of the case throughout and the Family Mediation
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intervention will be constantly monitored by the Court. The mediator(s) will
keep the Court informed of progress and every effort will be made to prevent
unconstructive delay. In this regard it is important that the referral form be
completed accurately with dates of Court orders and pending Court dates
given. Please refer to Appendix 27 for additional information.
5.29.7 Cost of Family Mediation
5.29.7.1 If a party is eligible for legal aid, then a copy of the letter of
authority from the Legal Services Commission must accompany the referral
form. The Family Mediation will be provided at no cost to the client. If a
party is not eligible for legal aid, the cost of the Family Mediation varies
depending on the provider.
5.29.8 Contra Indications to Family Mediation
•

Those separated couples who have demonstrated over years of failure
to resolve areas of dispute regarding e.g. parenting arrangements, that
they are not emotionally ready to contemplate change from a
commitment to enduring high conflict. Such cases are more likely to
require an adjudicated decision and both parents and children the
support of therapeutic assessment, interventions and expertise to
prevent enduring alienation and promote satisfactory adjustment.

•

Where an ongoing co-operative relationship between parents carries
significant risk of harm e.g. one party cannot be protected from the
threat of domestic violence or child protection concerns exist.

•

Where one or both parties are unable to negotiate or uphold joint
understandings reached e.g. due to active and ongoing substance
abuse or mental health issues.

•

Where one party does not commit to engage in Family Mediation

5.30 Negotiations
5.30.1 In the High Court and Family Care Centres prior to a final hearing, it
is good practice in public law cases and appropriate private law cases to set
aside a period for negotiations at which all the parties and their
representatives together with a Guardian ad Litem are obliged to attend.
5.30.2 Early negotiations can often resolve cases leading to an agreed
settlement and a saving of costs and Court time. A memorandum should be
kept by all the parties of what has transpired at the negotiations meeting.
5.30.3 The ‘Guide to Case Management in Public Law Proceedings’
(Appendix 1) outlines at significant stages the importance and purpose of
joint consultations throughout the case management process and that these
should usually be co-ordinated by the legal representatives for the Trust.
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5.30.4 The objectives of joint consultations include the agreement of
directions required at the case management stage and the identification and
resolution of issues capable of being resolved without hearing. It notes that
joint consultations need not involve the attendance of all the parties and
their legal representatives in one place at one time and may be conducted by
telephone or other electronic means and that a record should be made of the
discussion and any agreement made.
5.31 Parents
5.31.1 It is very important that parents are involved in decisions in public
law cases by the relevant Trust. Intervention in a family must be
proportionate and the aim should be to reunite the family when the
circumstances enable that with efforts being devoted to that end. Cutting off
all contact in the relationship between the child and their family is justified
by the overriding necessity of the interests of the child. Article 8 of the
European Convention on Human Rights makes clear that both the children
and the parents have the right to respect for their family and private life. If
the State is to interfere with that there are three requirements. First, that it
be in accordance with the law. Secondly that it be for a legitimate aim and
thirdly that it is necessary in a democratic society. Proportionality is the key.
It is important in this context that the statutory and regulatory obligations
are clearly understood by all employees of the Trust and put into effect with
appropriate memoranda and records. Failure to comply with statutory and
regulatory obligations may result in the Court dismissing the case. Trusts
have a clear obligation to ensure that adequate training in these matters is
given to Social Workers in the Trust employment.
5.31.2 Equally so, Courts must not permit parents to delay cases by failing
to comply with directions or failing to attend without good reason. Delay
must not be occasioned by the dictates of adult convenience. Moreover
Courts should be wary of failing to make decisions about parents where the
issues have been already addressed. Work with families must be time
limited and assessments should not be unnecessarily repeated. Parents
must adhere to these directions in an appropriate manner. Sanctions will
be imposed on those who wilfully attempt to delay the process. Late
intervention by parties which could delay the hearing and which would not
be in the best interests of the child must be rigorously scrutinised. In this
context late applications for the admission of expert evidence,
representation, or adjournments will not usually be granted without
adequate explanation.
5.31.3 The ‘Guide to Case Management in Public Law Proceedings’
(Appendix 1) recognises the importance of Trusts involving and engaging
parents, where possible, in pre-proceedings assessments and decision
making processes.
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5.31.4 At paragraph 3.1 of the ‘Guide to Case Management in Public Law
Proceedings’ and subject to the condition that unless the best interests or
safety of the child indicates otherwise a ‘letter before proceedings’ (refer to
Appendix 3) must be sent by a Trust to any prospective party prior to the
issue of proceedings setting out
•

The detailed concerns which lead the Trust to believe that the child
has suffered or is likely to suffer significant harm within the terms of
Article 50 of the Order;

•

What exactly the Trust proposes ought to be done to protect the child
from suffering such harm in the future.

5.31.5 The ‘letter before proceedings’ should also encourage the parent to
seek legal advice as soon as possible and act as an invitation to attend a
‘pre-proceeding meeting’ with the Trust along with their Solicitor to discuss
these issues further (see Pre-proceedings Guidance Section 3 above for
more detailed information).
5.32 Secure Accommodation
5.32.1 Applications for Secure Accommodation Orders are arguably the most
serious under The Children (Northern Ireland) Order 1995. These
applications are usually dealt with in the Family Proceedings Court and are
often extremely complicated.
5.32.2 In addition to the guidance given in section 5.1 Direction Hearing
and (Appendix 16) Directions Hearing Checklist the following should be
considered in all Secure Accommodation applications:
1. No application for a Secure Accommodation Order can be made
unless there is a place available for the child in a secure unit – Re AK,
High Court (NI), Family Division 28 May 1999 reported 2000 NI 205
2. Three working days notice of any such application should wherever
possible be given to the Court and parties.
3. Upon receipt of an Article 44 Application the Court Office will
forthwith notify the Guardian ad Litem Agency of the application so
that a Solicitor for the child can immediately be appointed and hence
avoid any difficulties under Article 44(7).
4. The Court will serve the child via his/her legal representative or
Guardian ad Litem or the manager of the Secure Accommodation Unit
where the child is placed. It is not good practice to serve Pleadings or
Court Reports directly upon the child.
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5. The Applicant Trust shall assist the Court with service of the
Application upon the parents, if directed by the Court.
6. The attendance of the child at each Court appearance must be given
early consideration, and certainly prior to the first Court Hearing. See
North and West Belfast H&SS Trust v DH 2001 NIJB 351, Re D
Unreported NI Family Division June 2002 and CM V A Trust (2011)
NICA41
7. Arrangements for the child’s transportation may need to be
considered.
8. Hearings within the Rathgael site should be exceptional and should
only be directed after formal application and determination by the
Court.
9. In the Applicant Trust’s Statement of Evidence (Rule 18 Magistrates
Courts (Children (NI) Order 1995) Rules (NI) 1996/Rule 4.18 The
Family Proceedings Rules (NI) 1996) a list of incidents should be set
out and reasons given why the Trust feels Threshold Criteria are met.
10. The Court will require the Applicant Trust to present evidence to
demonstrate that secure accommodation is being sought as a last
resort – paragraph 15.5 Volume 4 Guidance and Regulations.
11. The Court will also require the Applicant Trust to provide
information about the child’s proposed timetable of activities, on a
week by week basis for each week it is proposed to keep the child in
secure accommodation. This will include plans inter alia for education;
therapeutic services (if any); contact and recreation.
12.Finally, the Court will require the Applicant Trust to provide
information to the Court of the proposed exit strategy.
5.33 Schedule of Assessments
5.33.1 A schedule of assessments in appropriate cases is a very useful tool
enabling the parties to know where they stand and what is expected of them.
The Trust should complete the schedule before the first Directions Hearing.
This means the Court can timetable to complement the assessment
timeframe. The benefits of this practice include:
• It avoids delay and drift if this information is available at the beginning of
the case.
• It helps the Trust address the planning issue of what assessments are
needed at the early stage of the litigation process.
• It aids proper and effective Case Management.
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• It helps the Trust and parties take stock of work which has already been
carried out or offered, and helps plan what therefore still needs to be done or
offered.
5.33.2 A suggested precedent is set out in (Appendix 17).
5.33.3 The Reform Implementation Team has produced a new regional Initial
Social Work Statement for Court (Appendix 9) which was implemented by
Trusts regionally from 1st October 2009. Section 6 of Appendix 9 outlines
the assessments/services offered by Trusts as well as their outcome and will
attach any relevant report.
5.33.4 The new regional Care Plan for Court (Appendix 10) which was
implemented by Trusts regionally from 1st October 2009 will outline at
sections 6 and 8 details of proposed assessments of the child/young person
and their parents and timescales involved.
5.33.5 The ‘Guide to Case Management in Public Law Proceedings’ requires
the setting of a timetable for the child (Appendix 12) as a core component of
the new case management procedure. This will take into account all
significant steps in the child’s life, including dates of any assessments, likely
to occur during the life of proceedings.
5.34 Split Hearings
5.34.1 Split hearings should be considered at an early date. However it is
only likely to arise where there is a clear and stark issue e.g. sexual or
physical abuse. An early decision on whether to permit a split hearing is
essential.
5.34.2 All practitioners should be alive to the need or otherwise of a split
hearing. In President’s Guidance (Split Hearings) 2010 lexis citation 25 Sir
Nicholas Wall issued a guide for practitioners. A split hearing is a hearing
divided into two parts, during the first of which the court makes findings of
fact on issues identified by the parties or the court and during the second
part the court decides the case based on the findings made.
5.34.3 The decision as to whether there is a need for a split hearing is a
judicial one. The Judge will only decide to order such a split hearing if the
case cannot properly be decided without one. The President opined that it
would be a rare case in which a separate fact finding hearing is necessary.
5.34.4 Split hearings had been used in cases involving allegations of
domestic violence in the form of a “Re L” hearing. The President’s Practice
Direction: Residence and Contact Order: Domestic Violence and Harm 14th
January 2009 (2009) 2FLR 1400 makes clear if the judge feels that there
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could be one hearing on all issues then this is appropriate too rather than a
split hearing.
5.34.5 Cases involving allegations that a child has suffered physical or
sexual abuse or a non-accidental injury may be examples of cases where a
fact finding hearing is necessary to assist the Judge in properly deciding the
case.
5.34.6 If it is granted, it is important that the preliminary and the final
hearing be determined by the same Judge. The Bar and Solicitors should
have this in mind in order to make certain that when directions are given for
two parts of a split hearing, those directions should indicate that the two
parts should, if possible, be heard by the same Judge. The Judge should be
requested to make sure that the order at the end of the first part of a split
hearing indicates that the second part should be reserved to him or her if
available. The benefit of a split hearing is that with an early resolution of
factual disputes, this may enable a definitive care plan to be formulated
which will enable the Guardian ad Litem to make recommended actions as
to outcome.
5.34.7 Practitioners should be aware that issues determined as a
preliminary part of a case which are crucial to the final determination are
amenable to an appeal.
5.35 Threshold Criteria
5.35.1 There is a statutory obligation upon each party to file a Statement of
Evidence which the party intends to adduce as evidence (Rule 4.18 The
Family Proceedings Rules (NI) 1996; Rule 18 Magistrates Courts (Children
(NI) Order 1995) Rules (NI) 1996). As an extension of this, good practice now
requires the preparation of a statement of facts to threshold criteria which is
filed prior to the hearing to determine Threshold Criteria. This document
should summarise all of the Trust’s Threshold Criteria facts/concerns. If all
the facts/concerns are agreed, the Statement should be signed by both the
responsible Social Worker from the Applicant Trust and each Respondent. In
certain circumstances it may be necessary for a Notice Party also to sign this
document, e.g. if some or all of the concerns relate to that notice party.
5.35.2 If all the Trust’s facts/concerns are not agreed, the disputed facts can
be identified and the Court can direct if a hearing is required to make a
finding on such facts.
5.35.3 The Guardian ad Litem should be shown this document and indicate
thereon if he/she approves the Statement.
5.35.4 It is not appropriate for Trusts to ‘dilute’ their concerns merely to try
to reach agreement with the parties on the issue whether Threshold Criteria
is met. It is the task of the Court to determine if the facts, even if agreed
between the parties, are of sufficient concern to meet the statutory criteria.
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5.35.5 The draft of a Statement of Facts to Threshold Criteria may serve to
unite the parties on the issues of concern and encourage the parties to
participate in the assessment package offered to try to address such
concerns. Since the document is merely a summary of concern the language
should be concise and not be intended to polarise parties.
5.35.6 A Statement of Facts to Threshold Criteria serves as an excellent aide
memoire to the Court and parties of the necessity for intervention, and is
also useful if there are subsequent proceedings at a later date, such as an
Article 58 Discharge Application or an application to free the child for
adoption.
5.35.7 The Court should direct the filing of a Statement of Facts to
Threshold Criteria at an appropriate stage .
5.35.8 The ‘Guide to Case Management in Public Law Proceedings’ states at
4.1 that on issuing proceedings the Trust must prepare a number of
documents including a Form C1 which must contain an initial summary of
threshold facts.
5.35.9 At the stage of the first directions hearing standards directions which
must be completed by day 40 include the filing of a response by each parent
to the allegations made in Form C1.
5.35.10 As noted at 5.3 of the Guide the Guardian’s initial analysis filed by
day 40 shall include, amongst other matters, consideration of the adequacy
or otherwise of each of the threshold criteria proposed by the applicant
Trust.
5.35.11 At the joint consultation before the stage of the Final Review Hearing
particular consideration shall be given to any threshold agreement and at
the Final Review Hearing Stage the Court will consider whether any
proposed threshold concession or agreement ought to be accepted by the
Court.
5.36 Timetable
5.36.1 Timetabling should be a priority in all direction hearings. There is a
duty on the representatives and the Guardian ad Litem to play an active part
in providing proposed time estimates to the Court. Representatives and the
Guardian ad Litem should attempt to agree a proposed timetable prior to
each directions hearing, those agreements being typed and produced to the
Court for its assessment. In particular the Guardian ad Litem is under a
duty under Rule 4.12(5)(e) of the Family Proceedings Rules to advise the
Court as to the appropriate timing of the proceedings or any part of them.
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5.36.2 In all Courts there is a risk of parties, witnesses and the profession
being unduly delayed or kept waiting. Appointment systems at directions
hearings are desirable but do not always operate satisfactorily. Too often
directions hearings overrun appointed times by considerable margins with
consequent disruption of subsequent hearings. Efforts must be made to
timetable directions hearings realistically. Block listing of short cases is good
practice only if the system is not abused and if the cases so listed are
genuinely likely to be short i.e. not exceeding 10 minutes. In the High Court,
provided at least 48 hours notice is given to the Office of Wardship and
Adoption, short cases will be given priority listing in directions hearings.
5.36.3 The concept of telephone and video conferencing should be
introduced where possible for directions hearings to avoid the necessity of
witnesses or Solicitors travelling long distances for short hearings.
5.36.3 The ‘Guide to Case Management in Public Law Proceedings’
(Appendix 1) requires the setting of a timetable for the child as a core
component of the new case management procedure. This will take into
account all significant steps in the child’s life, including dates of any
assessments, likely to occur during the life of proceedings.
5.36.4 At the stage of issuing proceedings the Trust are required to file a
proposed timetable for the child (Appendix 12) which will be considered by
the parties at the first directions hearing when the Court will set a timetable
for the proceedings to reflect, in particular, the needs of the child.
5.37 Time Estimates in Final Hearings
5.37.1 A Practice Direction with reference to time estimates for final hearings
in the High Court is included at (Appendix 23)
5.37.2 The ‘Guide to Case Management in Public Law Proceedings’
(Appendix 1)states at 7.4 (6) that at the Final Review Hearing Stage the
Court will scrutinise compliance with Practice Direction 2003/2, Time
Estimates (Appendix 23)
5.38 Transfers
5.38.1 The appropriate venue for a case should be addressed at a very early
stage. Late transfers after months of drift can be a serious problem in
occasioning delay. Family Proceedings Courts and Family Care Centres have
a statutory definition governing the exercise of their discretion whether to
transfer cases. For the purposes of this Guidance, a case may be identified
by the Court as complex when it possesses one or more of the following
features:
(a) It involves voluminous and/or complex issues.
(b) It involves complex psychological or emotional issues.
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(c) It involves considerable expenditure of public monies
(d) It involves particularly vulnerable parties and/or unusually
uncooperative litigants.
(e) It is likely to be an unusually long defended case.
5.38.2 The appendix to the ‘Guide to Case Management in Public Law
Proceedings’ (Appendix 1) has guidance notes entitled ‘Allocation of Family
Proceedings’. These notes are to ensure that all cases reach the appropriate
Court level at the earliest stage and to assist with judicial continuity thereby
reducing delay.
5.38.3 These notes are set out in two parts, the first containing general
principles regarding possible transfer of proceedings, and the second part
providing guidance on specific cases and the basis of transfer to the Family
Care Centre and to the High Court.
5.39 Trusts
5.39.1 Trust duties are outlined more fully at Section 3 above.
5.39.1.2 Where a Trust instigates care proceedings in planned rather than
emergency circumstances it should submit to the Court:
(a) A clear and concise case summary of the case issues and proposals on
one page of A4 paper (prepared by Social Workers in consultation with the
legal section).
(b) A chronology. The purpose of the chronology to be submitted to the Court
is to assist understanding of the case history by identifying and dating key
events. Such a chronology should be kept as simple as possible and does not
need to list every event or provide the detail normally expected in case
records.
(c) A current assessment of risk and need.
(d) A statement of the threshold criteria which the Trust purports to rely on.
(e) What further assessments/expert evidence or other evidence may be
required.
(f) Witness statements prepared by the appropriate Social Workers.
(g) The interim care plan.
5.39.1.3 It is important that the Trust manifest a clarity of purpose before
proceedings are issued and make that aim apparent at the earliest stage
together with the evidence upon which it relies.
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5.39.1.4 Among the six stages the ‘Guide to Case Management in Public
Law Proceedings’ introduces a ‘Pre-Proceedings Stage’. This requires the
Trust to make formal attempts to communicate and engage parents by,
subject to the best interests of the child, sending a letter prior to the issuing
of proceedings, disclosing a number of documents listed in the Guide to
Case Management at 3.2 and holding a pre-proceedings meeting with the
parent and their legal representative.
5.39.1.5 The guidance for Trusts at the pre-proceedings, stage 1, and on
issuing proceedings, stage 2, is dealt with in greater detail at Section 3
above. The ‘Guide to Case Management in Public Law Proceedings’
(Appendix 1)states that when the Trust makes an application the following
documents must be prepared, filed in Court and served on all parties:
5.39.2.1 Application Checklist (refer to Appendix 8) documents
prepared by the Trust for the proceedings and served on all
parties
1 Form C1 prepared by Trust legal services must include the following
information
 Concise and relevant chronology to include a summary of relevant
social work involvement with the family;
 An initial summary of threshold facts;
 Details of the event(s) which precipitated the application;
 Terms of any immediate order sought;
 Initial placement options and proposals should the order be made;
 Proposals for allocation, with detailed reasons.
2 An Interim Care Plan (see new regional format, Appendix
10).
3 A proposed timetable for the child, with detailed reasons (refer to
Appendix 12). Include any relevant events/dates in relation to the
child including any statutory reviews and panel/planning meetings
and any dates the Trust views as significant for the child.
5.39.2.2 It is anticipated that the Trust will submit to their legal services a
‘Preliminary Report Form’, along with an Initial Social Work Statement (new
regional format, Appendix 9) and Care Plan (new regional format, Appendix
10) and the C1 form above will then be completed by the Trust’s legal
representatives.
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Appendix 15
Practice Note 3/2012 McKenzie Friends (Civil and Family Courts)
Practice Note 3/2012
McKenzie Friends (Civil and Family Courts)
1) This Practice Note applies to civil and family proceedings in the Court of Appeal
(Civil Division), the High Court of Justice, the County Courts and the Family
Proceedings Court in the Magistrates’ Court. It does not apply in criminal cases. It is
issued as guidance (not as a Practice Direction) by the Lord Chief Justice. It is
intended to remind courts and litigants of the principles set out in the authorities[1]
and does not change the law. It supersedes any previous guidance. It is issued in
light of the increase in personal litigants in all levels of the civil and family courts.
Part I – Reasonable assistance from a McKenzie Friend
2) There is a presumption in favour of permitting a personal litigant to have
reasonable assistance from a layperson, sometimes called a McKenzie Friend,.
Personal litigants assisted by McKenzie Friends remain litigants-in-person.
McKenzie Friends have no independent right to provide assistance. They have no
right to act as advocates or to carry out the conduct of litigation. In McA v McA
[2006] 10 BNIL 63[2], Master Redpath held that a McKenzie Friend may be allowed a
right of audience in very exceptional circumstances.
What McKenzie Friends may do
3) McKenzie Friends may:
i) provide moral support for personal litigants;
ii) take notes with the permission of the judge;
iii) help with case papers;
iii) quietly give advice on any aspect of the conduct of the case which is being heard.
What McKenzie Friends may not do
4) McKenzie Friends may not:
i) Conduct the litigation, acting as the personal litigant’s agent in relation to the
proceedings;
ii) Manage the personal litigant’s cases outside court, for example by signing court
documents; or
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iii) Exercise a right of audience by addressing the court, making oral submissions or
examining witnesses unless this has, in very exceptional circumstances, been
authorised by the court.
It is a criminal offence to exercise rights of audience or to conduct litigation unless
properly qualified and authorised to do so by an appropriate regulatory body or
with leave of the court. The very exceptional circumstances in which a McKenzie
Friend can apply for rights of audience or to conduct litigation are set out in
paragraphs [14-18] below.
Confidentiality
5) A McKenzie Friend must observe strict confidentiality in relation to any
documents they have sight of and any information they hear in relation to the
proceedings. Breach of such confidentiality will usually amount to a contempt of
court, giving rise to sanctions including a fine and imprisonment.
Exercising the Right to Reasonable Assistance
5) While personal litigants ordinarily have a right to receive reasonable assistance
from McKenzie Friends the court retains the power to refuse to permit the giving of
such assistance. The refusal may occur on initial application or at any time during
the hearing.
6) A personal litigant may be denied the assistance of a McKenzie Friend or a
particular McKenzie Friend because its provision might undermine or has
undermined the efficient administration of justice. Illustrations of circumstances
where this might arise, which are not exhaustive, are:
i) the assistance is being provided for an improper purpose;
ii) the assistance is unreasonable in nature or degree;
iii) the McKenzie Friend is subject to an order such as a civil proceedings
order or a civil restraint order or has been declared to be a vexatious litigant;
by a court in Northern Ireland or in another jurisdiction of the United
Kingdom;
iv) the McKenzie Friend is using the case to promote his or her own cause or
interests or those of some other person, group or organisation, and not the
interests of the personal litigant;
v) the McKenzie Friend is directly or indirectly conducting the litigation;
vi) the court is not satisfied that the McKenzie Friend fully understands and
will comply with the duty of confidentiality.
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7) The following factors are NOT of themselves sufficient to justify the court refusing
to permit a McKenzie Friend to assist a personal litigant:
(i) The case or application is simple or straightforward, or is, for instance, a
directions or case management hearing;
(ii) The personal litigant appears capable of conducting the case without
assistance;
(iii) The personal litigant is unrepresented through choice;
(iv) The other party is not represented;
(v) The proposed McKenzie Friend belongs to an organisation that promotes a
particular cause;
(vi) The proceedings are confidential and the court papers contain sensitive
information relating to a family’s affairs
8) A personal litigant who wishes to exercise this right should inform the judge as
soon as possible indicating the identity of the proposed McKenzie Friend. The
proposed McKenzie Friend should produce a short curriculum vitae or other
statement setting out relevant experience, confirming that he or she has no personal
interest in the case and understands the McKenzie Friend’s role and the duty of
confidentiality.
9) The court may refuse to allow a personal litigant to exercise the right to receive
assistance at the start of a hearing. The court may also circumscribe or remove the
right during the course of a hearing, where the court forms the view that a McKenzie
Friend, or a particular McKenzie Friend, may give, has given, or is giving, assistance
which impedes the efficient administration of justice. The court may in the first
instance issue a firm and unequivocal warning to the personal litigant and/or
McKenzie Friend. It is likely that the court may give reasons for refusal and the
personal litigant, but not the McKenzie Friend has a right to appeal the decision.
10) Where a personal litigant is receiving assistance from a McKenzie Friend in care
proceedings, the court should consider the desirability of the McKenzie Friend’s
attendance at any joint consultations directed by the court and, if he or she is to
attend, the most effective and appropriate way in which that person should be
involved in the joint consultation, bearing in mind the limits of their role, and should
give directions accordingly.
11) Personal litigants are in general permitted to communicate any information,
including filed evidence, relating to the proceedings to McKenzie Friends for the
purpose of obtaining advice or assistance in relation to the proceedings. In the case
of proceedings involving children, however, this may only be done with the
permission of the judge[3]. This requires an application to the judge for permission
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and if the judge grants it then ordinarily conditions will be imposed giving further
protection to confidentiality.
12) Legal representatives of other parties should ensure that documents are served
on personal litigants in good time to enable them to seek assistance regarding their
content from McKenzie Friends in advance of any hearing or advocates’ meeting.
Part II - Rights of audience and rights to conduct litigation
13) Rights of audience and the right to conduct litigation on behalf of another are not
part of the function of a McKenzie Friend but the following paragraphs apply to a
McKenzie Friend, or to another individual, who wishes to apply for such a right.
Unlike an application for reasonable assistance from a McKenzie Friend, there is no
presumption in favour of granting these rights. Application should be made at the
earliest possible opportunity and preferably before the hearing.
14) Courts should be slow to grant any application from a personal litigant for a
right of audience or a right to conduct litigation to any lay person, including a
McKenzie Friend. This is because a person exercising such rights must ordinarily be
properly trained, be under professional discipline (including an obligation to insure
against liability for negligence) and be subject to an overriding duty to the court.
These requirements are necessary for the protection of all parties to litigation and are
essential to the proper administration of justice.
15) Only very exceptional circumstances will justify the grant of a right of audience
to a lay person, including a McKenzie Friend. Examples are health problems or
disability issues which preclude the personal litigant from addressing the court or
conducting litigation where qualified legal representation is not available to the
personal litigant.
16) The grant of a right of audience or a right to conduct litigation to lay persons
who hold themselves out as professional advocates or professional McKenzie
Friends or who seek to exercise such rights on a regular basis, whether for reward or
not, will equally only be granted in exceptional circumstances. To do otherwise
would tend to subvert the will of Parliament.
17) Rights of audience and the right to conduct litigation are separate rights. The
grant of one right to a lay person does not mean that a grant of the other right has
been made. If both rights are sought their grant must be applied for individually and
justified separately.
Remuneration
18) Personal litigants can enter into lawful agreements to pay fees to McKenzie
Friends for the provision of reasonable assistance in court or out of court by, for
instance, carrying out clerical or mechanical activities, such as photocopying
documents, preparing bundles, delivering documents to opposing parties or the
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court, or the provision of legal advice in connection with court proceedings. Such
fees cannot be lawfully recovered from the opposing party.
19) Fees claimed to have been incurred by McKenzie Friends for carrying out the
conduct of litigation, where the court has not granted such a right, cannot lawfully
be recovered from either the personal litigant for whom they carry out such work or
the opposing party.
20) Fees claimed to have been incurred by McKenzie Friends for carrying out the
conduct of litigation after the court has granted such a right are in principle
recoverable from the personal litigant for whom the work is carried out. Such fees
cannot be lawfully recovered from the opposing party.
21) Fees claimed to have been incurred by McKenzie Friends for exercising a right of
audience following the grant of such a right by the court are in principle recoverable
from the personal litigant on whose behalf the right is exercised. Such fees are also
recoverable, in principle, from the opposing party as a recoverable disbursement:
Rules of the Court of Judicature 1980 Order 62 rules 18(1) and 18(2).

Signed
The Right Honourable Sir Declan Morgan
Lord Chief Justice of Northern Ireland
5 September 2012

[1]McA

v McA [2006] 10 BNIL 63, Potter v Potter [2003] NIFam 2, R v Leicester City Justices, ex parte
Barrow [1991] 260, Chauhan v Chauhan [1997] FCR 206, R v Bow County Court, ex parte Pelling
[1999] 1 WLR 1807, Attorney-General v Purvis [2003] EWHC 3190 (Admin), Clarkson v Gilbert [2000]
CP Rep 58, United Building and Plumbing Contractors v Kajla [2002] EWCA Civ 628, Re O (Children)
(Hearing in Private: Assistance) [2005] 3 WLR 1191, Westland Helicopters Ltd v Sheikh Salah AlHejailan (No 2) [2004] 2 Lloyd’s Rep 535. Agassi v Robinson (Inspector of Taxes) (No 2) [2006] 1 WLR
2126, Re N (A Child) (McKenzie Friend: Rights of Audience) Practice Note [2008] 1 WLR 2743.
Master Redpath stated that the principles used in English statute should be applied here. They
were originally contained in sections 27 and 28 of the Courts and Legal Services Act 1990, but now see
Part III and Schedule 3 of the Legal Services Act 2007, which replicates the court’s general discretion
to grant a right of audience or right to conduct litigation in particular proceedings. The factors set out
in this Practice Note will be relevant to the exercise of this discretion.
[3]
To avoid contravening s. 12 and Schedule 2 Part II of the Administration of Justice Act 1960 and, Art. 10
(2) of the Children (NI) Order 1995
[2]
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APPENDIX 16
DIRECTIONS HEARING CHECKLIST
(1) Has each party identified the issues in the case?
(2) Are there any features requiring particular urgency?
(3) Identify whether there is to be a contested hearing of any application for
an interim care order and if so, when such hearings should take place.
(4) What assessments and reports are required, when and in what
disciplines? Is it necessary to direct the filing of a Schedule of Assessments?
(5) Is concurrent or twin tracking appropriate?
(6) Is a split hearing necessary? Should a Statement of Facts to Threshold
Criteria be directed?
(7) Has appropriate consideration been given to expert medical witnesses?
Has the expert been identified, the discipline which he is to address been
identified, his availability been ascertained and appropriate information
assembled for the purposes of Legal Aid?
(8) Has a timetable through to final disposal including fixing the dates of
future hearings, (including all direction and other interlocutory hearings and
the final hearing in any split hearings) together with the appropriate venue
been considered?
(9) Has disclosure been addressed? Has the attendance of the child been
addressed? Has separate representation been addressed?
(10) Is domestic violence an issue? If so, consider drafting a schedule of
domestic violence incidents which should include the victim’s/parties’ views
of the damage caused to the child(ren) as a result. Do these issues require a
hearing to seek to establish facts of violent or coercive behaviour and the
extent of same, a so called Re L hearing? Should the Court list this matter
as a preliminary hearing?
(11) Is there an allegation or context suggesting implacable hostility? If so
the Court should consider transfer of the case to a higher Court. The Court
in such cases also should move forward in a way to ensure compliance with
the Courts order from an early stage. Does this include penal notices, does
this include conditions attaching to the orders to ensure it is carried into
effect?
(12) Are directions sought as to the format of future directions in other
hearings (including where appropriate the giving of directions on paper
application without the attendance of the parties)?

201

(13) Who is to attend future directions or other hearings? What
arrangements have been made for assembling and updating a hearing
bundle?
(14) What directions need to be made for the filing by each of the
respondents of statements, evidence and a response to the Trust’s proposed
threshold findings?
(15) Has a statement of core issues been filed by the parties?
(16) Has a bundle of documents with skeleton arguments appended been
directed?
(17) Are the witnesses available for the date fixed for hearing?
(18) What provision has been made for communicating the decision of the
Court to the child?
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APPENDIX 17
SCHEDULE OF ASSESSMENTS
A

Completed Assessments
Type & Purpose of Assessment

Eg. Comprehensive assessment of child’s needs;
Comprehensive assessment of risk (framework matrix); Parenting
assessment; Community Addiction Unit; Domestic Violence; Health
Visitor; Medical; other

(i)

Parents/Family

Assessor

Date

(Article 8 ECHR considerations)

1.
2.
(ii)

Child/Children

(Article 8 ECHR and Best interest considerations)

1.
2.

B. Ongoing and/or Proposed Assessments
Type & Purpose of Assessment

E.g. Comprehensive assessment of child’s needs;
Comprehensive assessment of risk (framework matrix.); Parenting
assessment; Community Addiction Unit; Domestic Violence; Health
Visitor; Medical; other
(i)

Parents/Family

Assessor

Date
Report
Available

(Article 8 ECHR considerations)

1.
2.
Child/Children (Article 8 ECHR and Best interest considerations)
(ii) List
separately if appropriate
1.
2.
Article 27 Friends & Family Assessment (Article 8 ECHR

considerations)

1.
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Assessor

Date
Report
Available

2.
Dated this

day of

2007

Signed …………………………………………..

Senior Social Worker

…………………………………….

Social Worker
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APPENDIX 18
THE ADVISORY BOARD ON FAMILY LAW:
CHILDREN ACT SUB-COMMITTEE
GUIDELINES FOR GOOD PRACTICE ON PARENTAL CONTACT IN CASES
WHERE THERE IS DOMESTIC VIOLENCE
EXTRACTED FROM SECTION 5 OF THE REPORT OF THE CHILDREN
ACT SUB-COMMITTEE TO THE LORD CHANCELLOR ON THE
QUESTION OF PARENTAL CONTACT IN CASES WHERE THERE IS
DOMESTIC VIOLENCE
Court to give early consideration to allegations of domestic violence
1.1.

In every case in which domestic violence is put forward as a reason for
refusing or limiting contact the Court should at the earliest
opportunity consider the allegations made (and any answer to them)
and decide whether the nature and effect of the violence alleged by the
complainant (or admitted by the respondent) is such as to make it
likely that the order of the Court for contact will be affected if the
allegations are proved.

Steps to be taken where the Court forms the view that its order is
likely to be affected if allegations of domestic violence are proved
1.2.

Where the allegations are disputed and the Court forms the view that
the nature and effect of the violence alleged is such as to make it
likely that the order of the Court will be affected if the allegations are
proved the Court should:
(a)
(b)

(c)

consider what evidence will be required to enable the Court to
make findings of fact in relation to the allegations
ensure that appropriate directions under section 11(1) of the
Children Act 1989 are given at an early stage in the application
to enable the matters in issue to be heard as speedily as
possible; including consideration of whether or not it would be
appropriate for there to be an initial hearing for the purpose of
enabling findings of fact to be made
consider whether an order for interim contact pending the final
hearing is in the interests of the child; and in particular that the
safety of the child and the residential parent can be secured
before, during and after any such contact.
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Interim Contact pending a full hearing
1.4.

In deciding any question of interim contact pending a full hearing the
Court should:
(a)
(b)
(c)

(d)
(e)

specifically take into account the matters set out in section 1(3)
of the Children Act 1989 (“the welfare check-list”)
give particular consideration to the likely risk of harm to the
child, whether physical and/or emotional, if contact is either
granted or refused
consider, if it decides such contact is in the interests of the
child, what directions are required about how it is to be carried
into effect; and, in particular, whether it should be supervised,
and if
so, by whom; and generally, in so far as it can, ensure that any
risk of harm to the child is minimised and the safety of the child
and residential parent before, during and after any such contact
is secured
consider whether it should exercise its powers under section
42(2)(b) of the Family Law Act 1996 to make a non-molestation
Order
consider whether the parent seeking contact should seek advice
and/or treatment as a precondition to contact being ordered or
as a means of assisting the Court in ascertaining the likely risk
of harm to the child from that person at the final hearing.

Matters to be considered at the final hearing
1.5

At the final hearing of a contact application in which there are
disputed allegations of domestic violence:
(a)

(b)

the Court should, wherever practicable, make findings of fact as
to the nature and degree of the violence which is established on
the balance of probabilities and its effect on the child and the
parent with whom the child is living
in deciding the issue of contact the Court should, in the light of
the findings of fact which it has made, apply the individual
items in the welfare checklist with reference to those findings; in
particular, where relevant findings of domestic violence have
been made, the Court should in every case consider the harm
which the child has suffered as a consequence of that violence
and the harm which the child is at risk of suffering if an order
for contact is made and only make an order for contact if it can
be satisfied that the safety of the residential parent and the
child can be secured before, during and after contact.
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Matters to be considered where findings of domestic violence are made
1.6

In each case where a finding of domestic violence is made, the Court
should consider the conduct of both parents towards each other and
towards the children; in particular, the Court should consider:
(a)
(b)

(c)
(d)
(e)

the effect of the domestic violence which has been established
on the child and on the parent with whom the child is living
whether or not the motivation of the parent seeking contact is a
desire to promote the best interests of the child or as a means of
continuing a process of violence against or intimidation or
harassment of the other parent
the likely behaviour of the parent seeking contact during
contact and its effect on the child or children concerned
the capacity of the parent seeking contact to appreciate the
effect of past and future violence on the other parent and the
children concerned
the attitude of the parent seeking contact to past violent
conduct by that parent; and in particular whether that parent
has the capacity to change and/or to behave appropriately.

Matters to be considered where contact is ordered in a case where
findings of domestic violence have been made
1.7

Where the Court has made findings of domestic violence but, having
applied the welfare checklist, nonetheless considers that direct
contact is in the best interests of the child or children concerned, the
Court should consider (in addition to the matters set out in
paragraphs 5 and 6 above) what directions are required to enable the
order to be carried into effect under section 11 (7) of the Children Act
1989 and in particular should consider:
(a)
(b)
(c)
(d)
(e)

whether or not contact should be supervised, and if so, by
whom
what conditions (for example by way of seeking advice or
treatment) should be complied with by the party in whose
favour the order for contact has been made
whether the Court should exercise its powers under section 42
(2) (b) of the Family Law Act 1996 to make a non-molestation
order
whether such contact should be for a specified period or should
contain provisions which are to have effect for a specified period
setting a date for the order to be reviewed and giving directions
to ensure that the Court at the review has full information
about the operation of the order.
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Information about local facilities
1.8

The Court should also take steps to inform itself (alternatively direct
the Court welfare officer or the parties to inform it) of the facilities
available locally to the Court to assist parents who have been violent
to their partners and/or their children, and, where appropriate,
should impose as a condition of future contact that violent parents
avail themselves of those facilities.

Reasons
1.9

In its judgment or reasons the Court should always explain how its
findings on the issue of domestic violence have influenced its decision
on the issue of contact; and in particular where the Court has found
domestic violence proved but nonetheless makes an order for contact,
the Court should always explain, whether by way of reference to the
welfare check-list or otherwise why it takes the view that contact is in
the best interests of the child.

Note
1.10 Although not part of the formal guidelines, we think that all Courts
hearing applications where domestic violence is alleged should review
their facilities at Court and should do their best to ensure that there
are separate waiting areas for the parties in such cases and that
information about the services of Victim Support and other supporting
agencies is readily available.
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APPENDIX 19

CHILDREN ORDER TABLE
VERSION 4 - DATED 20 AUGUST 2004

www.nilsc.org.uk
Email : www.accesstojustice@nilsc.org.uk
©

CHILDREN (NI) ORDER 1995
1.

The Legal Services Commission has prepared this table for the assistance of Solicitors in identifying the proper
forms to be used in relation to proceedings under the Children (Northern Ireland) Order 1995 and in relation to
other proceedings involving children.

2.
Please note that if your case includes both public or private law proceedings, separate application forms are
required.
3.
It is essential that copies of all proceedings issued and orders made are forwarded with the appropriate legal aid
forms.
Children Order Forms Table

Article 7 & 8 Orders
Private Law
Parental Responsibility Order

Parties

(Art 7)

Residence Order (Custody)

Any
(Art 8)

Conditions
Applied

Means & Merit

“

Test

ABWOR

Civil Legal Aid

Magistrates/Family
Proceedings Court
App 7

County Court/Family Care
Centre/ High Court
CO1
CLA4
A4 Emergency

“

“
“

Contact Order (Access)

(Art 8)

“

“

“

“

Specific Issue Order

(Art 8)

“

“

“

“

Prohibited Steps Order

(Art 8)

“

“

“

“

“

“

“

“

“

“

Any other Freestanding Children Order proceedings

“

“
“

“
“

“
“

“

“
“

“
Public Law Applications
Secure Accommodation Order (Art 44) (Child only)

Child Only

No Means or
Merit Test

www.nilsc.org.uk
Email : www.accesstojustice@nilsc.org.uk
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App 8

CO2 alone

“

“

Representation in (Art 44)
(Parties to be joined)

Parent, those with
Parental Responsibility

Care & Supervision Orders (Art 50)

Child, Parent, those with
Parental Responsibility

Child Assessment Order (Art 62)

Child, Parent, those with
Parental Responsibility

Emergency Protection Order (Art 63)

Child, Parent, those with
Parental Responsibility

Extension or Discharge of an Emergency Protection
Order
(Art 64)
Public Law Applications

Means & Merit
Test
No Means or
Merit Test
“

Child, Parent, those with
Parental Responsibility
“
Parties
Conditions Applied

App 7

COI CLA4 & A4 Emergency

App 8

CO2 alone

App 8

CO2 alone

App 8

CO2 alone

App 8
ABWOR
Magistrates/Family
Proceedings Court

CO2 alone
Civil Legal Aid
County Court/Family Care
Centre/High Court

Application to join Proceedings under
Care & Supervision Orders, (Art 50)
Child Assessment Orders, (Art 62)
Emergency Protection Order, (Art 63)
Extension or Discharge of an Emergency
Protection Order, (Art 64)

Any
“
“
“
Any

An application to discharge or vary Care
Orders or Supervision Order, (Art 58)

Means Only Test

App 7

COI CLA4 & A4 Emergency

“

“

“

“

“

“

“

“

“

“

“

“

“

“

“

Means & Merit Test

App 7

COI CLA4 & A4 Emergency

Adoption

Any

Means & Merit Test

N/A

A1 CLA4 & A4 Emergency

Wardship

Any

Means & Merit Test

N/A

A1, CLA4 & A4 Emergency

Freeing for Adoption

Any

Means & Merit Test

N/A

CO1, CLA4 & A4 Emergency

www.nilsc.org.uk
Email : www.accesstojustice@nilsc.org.uk
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The Legal Services Commission has prepared this table for the assistance of Solicitors in identifying the proper forms
to be used in Referrals and Appeals.
If your client’s case includes both Public and Private Law proceedings separate application forms are required.
____________________________________________________________________________________________________________________
REFERRALS from the Family Proceedings Court to > Family Care Centre > High Court
____________________________________________________________________________________________________________________
Where proceedings are REFERRED to another Court within the same jurisdiction no amendment of the Certificate is
necessary. If the proceedings are REFERRED to any of the above Courts, separate applications for Legal Aid are
required for each jurisdiction. A copy of the Court Order referring proceedings must be submitted with the
application.
Private Law Applications
Art 7 & Art 8 and any other private
law applications

Parties

Conditions Applied

Legal Aid Forms Required

Any

Means & Merit Test

COI CLA4 & A4 & Copy Order

Child Only

No Means & Merit Test

Public Law Applications
Art 44 - Child Only
Art 50, 62, 63, 64
Applications to join in proceedings
under Arts 50, 62, 63, 64
If joined submit further application
CO2
An Application to discharge or vary
Care Order or Supervision Order
under Art 58 or any other Public Law
applications

Child, Parent, those with Parental
Responsibility

“

“

“

“

CO2 & Copy Order
“

“

“

Any

Means & Merit Test

COI CLA4 & A4 & Copy Order

Any

Means & Merit Test

COI CLA 4 & A4 & Copy Order

www.nilsc.org.uk
Email : www.accesstojustice@nilsc.org.uk
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APPEALS from the Family Proceedings Court to > Family Care Centre > High Court
____________________________________________________________________________________________________________________
Where a decision is APPEALED to any of the above Courts, separate applications for Legal Aid are required. Please
note if you are acting for an appellant, an opinion on the merits of bringing the appeal, and prospects of success, must
be submitted either from the Solicitor or Counsel if instructed.
Note: No Fee will be payable in respect of the opinion.
Private Law Applications

Parties

Conditions Applied

Legal Aid Forms Required

Any

Means & Merit Test

COI CLA4 & A4 & Copy Notice of
Appeal

Art 44 - Child Only

Child Only

Merits Test

Arts 50, 62, 63, 64

Child, Parent, those with Parental
Responsibility

Art 7 & Art 8 and any other private
law applications
Public Law Applications

“

“

COI & A4 & Copy Notice of Appeal
“
“
“
NB Financial Forms not required as
test is merit test only

Applications to join in proceedings
under
Arts 50, 62, 63, 64

Any

Means & Merit Test

COI & CLA4 & A4 & Copy Notice of
Appeal

An Application to discharge or vary
Care Order or Supervision Order
under Art 58 and any other Public
Law appeals

Any

Means & Merit Test

COI & CLA 4 & A4 & Copy Order

www.nilsc.org.uk
Email : www.accesstojustice@nilsc.org.uk
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APPENDIX 20
PART A

SOLICITORS

LEGAL AID PRO FORMA – EXPERT INSTRUCTION
Name of Case:
Court Reference number
•

Parties Involved:

Assisted Person’s Name/Party
Status
Solicitor’s Name
Firm’s Name
Legal Aid Certificate Number

Assisted Person’s Name/Party
Status
Solicitor’s Name
Firm’s Name
Legal Aid Certificate Number

Assisted Person’s Name/Party
Status
Solicitor’s Name
Firm’s Name
Legal Aid Certificate Number
Assisted Person’s Name/Party
Status
Solicitor’s Name
Firm’s Name
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Legal Aid Certificate Number

Assisted Person’s Name/Party
Status
Solicitor’s Name
Firm’s Name
Legal Aid Certificate Number
2a)

•

Please state who is the lead Solicitor in this application

Please state lead Solicitor’s practitioner’s code
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•

Please state other parties in this application and proposed apportionment of fees

Other parties

(vi)

Apportionment

THE CASE
-

Please state type of proceedings for which legal aid authority is sought and in
which Court the case is being dealt with.

-

Please state the date when
the case is next in Court

Note: It is imperative that this information is provided
(vii)
-

EXPERT DETAILS

Please state the name, address and field of expertise of the expert you now wish to
engage (attach CV if possible)
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-

Describe the purpose of the appointment

-

Please indicate whether it is proposed to instruct the expert to

Provide a report based on
papers only (enter number of
pages)
Provide a report based on
papers and examination/or
assessment of a person or
persons
Attend Court to give evidence
Attend a consultation with
other professionals involved
Meeting of experts
Other
(viii) Is it proposed that the expert tender his/her evidence via Video Link? If so,
state proposals.
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(ix)

Are there other experts involved in this case? If so please attach the Schedule
of Assessments per Section Appendix 17 of COAC Best Practice Guidance.

Other experts
No

Yes

Schedule
No

Yes

Signed:

………………………………
Solicitor

Print Name:

………………………………

Party Status:

………………………………

Date:

………………………………

Reminder:
Have you attached the Schedule of Assessments and draft letter of instruction?
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PART B
EXPERT

ESTIMATE OF EXPERTS FEE

The proposed expert must provide an estimate of the likely costs together with
breakdown.
Fees and hours must be broken down into the following categories:Reading of Brief/Papers
Number of Pages

Hours

£

per hour

•

Report Writing

Hours

£

per hour

•

Court Attendance (should be quoted as daily fee)

•

£

•

Outlays

£

•

Travel

£

•

Miscellaneous (please list each on a separate line)

•
•

per day

Hours

£

per hour

THE EXPERT’S HOURLY RATE AND NUMBER OF HOURS MUST BE PROVIDED
Is the expert VAT registered? Yes/No ………………………………………..
DRAFT LETTER OF INSTRUCTION INCLUDING LIST OF DOCUMENTS TO BE DISCLOSED
MUST BE ATTACHED

Signed:

……………………………………….
Expert

Print Name

……………………………………….

Date:

……………………………………….
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PART C
COURT

COURT CERTIFICATION
To be completed by the Court Clerk

This application has been approved by …………………….. [insert
name of Judge]
at ……………………………………….. (state name of Court)

on ………………………………………… (insert date)

Signed …………………………………………………………..
Court Clerk
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PART D
LSC

NB:

THIS FORM WILL NOT BE CONSIDERED BY NI LEGAL SERVICES COMMISSION
UNLESS SIGNED BY THE COURT

FOR LSC INTERNAL USE ONLY
AUTHORITY GRANTED/REFUSED
MAXIMUM FEE AUTHORISED £

AUTHORISED BY ………………………… DATE …………………………..

221

APPENDIX 21
Updated forms can be found at http://www.dhsspsni.gov.uk/index/ssi/oss-childrensservices.htm

UNOCINI

Understanding the Needs of Children in Northern Ireland

PRELIMINARY ASSESSMENT, AGENCY APPRAISAL,
REFERRAL AND INITIAL ASSESSMENT
A1
Child, Young Person or Adult’s Details

Family Details

Family Last Name:
Family Home Address:

Alternate Last Name:
Previous Home Address:

Post code:
Telephone No:
GP Name:
Address:
Tel. No:
Email:

Post code:

Number Of Children:

Additional Information for Adult Referrals
First Name:
Aliases:
Probation Officer:

ID Number:
DOB:
Referral Code:
(if relevant)

Reason for
Involvement:
Child or Young Person’s Details
Name:
Known As:
Gender:
Mobile Number:

Previously
Known:
Does the Child
have a Disability?
Nationality:

ID Number:
EDD / DOB:
Male / Female / N Y Referral Code:
relevant)

School:

Yes / No

On CP Register:

Yes / No

If Yes, What
Disability:
(& source of
diagnosis)

Ethnic Origin:

Yes / No

(if

Presenting
Need:
Other Special
Needs:

Select origin Religion:
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Child or Young Person’s Primary Carer’s
Last
Name &
Alt. Last
Names(s)

First
Name

Phone Number
(inc mobiles)

Address

(leave blank if family
address)

ID
Number
Ref Code

Date of
Birth

(if applicable)

Relationship
to Child / YP
Parental
Responsibility

Nationalit
y

P.R: Y / N
P.R: Y / N
P.R: Y / N
P.R: Y / N
P.R: Y / N

Family Communication
Language(s) Spoken:
Requirement for Interpreter, Signer or
Document Translation: (Please specify)
Other Household Members (including non-family members):
Last Name
& Alt. Last
Names(s)

First Name

Phone
Number

ID Number

Date of
Birth

Significant others, (including family members, who are not members of
young person’s household)
Last
ID
Name &
First
Phone
Date of
Numbe
Address
Alt. Last
Name
Number
Birth
r
Names(s)
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Relationship
to child /
YP

the child or
Relationshi
p to child /
YP

Agencies Currently Working with Child or Young Person
Contact Person
Email and Telephone
Agency
Name:
Tel.:
School
Address:
Role:
Email:
Name:
Tel.:
G.P.
Role:
Email:
Address:
Name:
Tel.:
Health Professional
Role:
Email:
Address:
Name:
Tel.:
Police
Role:
Email:
Address:
Name:
Tel.:
Other - specify
Role:
Email:
Address:
Other - specify
Address:

Name:
Role:

Tel.:
Email:

Other - specify
Address:

Name:
Role:

Tel.:
Email:
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Reason For Undertaking Preliminary Assessment and/or Referral
NB: When considering this section, please refer to the UNOCINI Guidance to assist
you
History of previous contacts
Are immediate actions necessary to safeguard the child
or young person?

Yes / No

If Yes, please provide details and indicate your view regarding who should take
responsibility for these actions.

If UNOCINI is being used as a referral

Awareness of referral
Yes

No

Child/Young Person Yes

No

Parent/Carer

No

Has consent been given:
Yes

Child/Young Person Yes

Parent/Carer

No

If you have answered No to any of the above, please explain:Signature of Referrer
Date
Name and Contact Information
To be completed by receiving agency
Reason for Referral
Referring Agency

(and/or code if relevant)

(and/or code if relevant)

Does the referrer wish to remain anonymous?
Yes

No

Received by
Time received

Date received

Actions Taken
Is a Child Protection Investigation under Joint Protocol being undertaken

No

Signature of Supervising Manager

Date

(NB Also refer to sign off sheet at end of UNOCINI)
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Yes

Agencies Currently Working with Child or Young Person
Agency and Contact
Details
School
Name:
Role:
G.P.
Name:
Role:
Health Professional
Name:
Role:

Information Shared

Police
Name:
Role:

Info shared:

Other - specify
Name:
Role:

Info shared:

Other - specify
Name:
Role:

Info shared:

(if direct contact made with agency)

Info shared:
Date:
Info shared:
Date:
Info shared:
Date:

Date:

Date:

Date:
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Overview
Please comment on strengths needs and risks (this includes any child protection concerns),
providing supporting evidence throughout. It is not necessary to comment on all factors if they
are not relevant, or if they fall outside your area of expertise and/or knowledge of the child and
family. For definitions, see the UNOCINI Guide.
Child or Young Person’s
Needs:
Health and Development
Education and Learning
Identity, Self-Esteem and Self-Care
Family and Social Relationships

Parents’ or Carers’ Capacity to Meet the Child or Young Person’s Needs:
Basic Care and Ensuring Safety
Emotional Warmth
Guidance, Boundaries and Stimulation
Stability

Family and Environmental Factors which Impact on the Child or Young
Person and the Parents’ or Carers’ Capacity to Meet Their Needs
Family History, Functioning and Well-Being

Extended Family and Social & Community Resources
Housing
Employment and Income
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Summary
Please summarise your comments

Was the child/young person spoken to /engaged with for the purpose of
completing the Initial assessment.

Yes
No
If no please give reasons

Dates child / young person and family / carers were seen.
Name

Date

What strengths have you identified?

What needs have you identified?

What existing and/or potential risks have you identified?

What resilience or protective factors have you identified?

Conclusions and Recommendations
Record your conclusions and recommendations. It will be helpful to work with the child or
young person and their parents and carers to take account of their ideas, solutions and goals.
What are your conclusions?

What are your recommendations?

e.g. no further action, referral to HSS or other agency, multi-agency meeting,
work with the child/young person or their parents/carers.

Record the child or young person’s views of your comments and recommendations.

Record the parents’ or carers’ views of your comments and recommendations.
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Consents to Assessment
Child or Young Person

1. Is the child or young person aware that you have undertaken this UNOCINI?

Yes

No

If no, please explain:
Has the child/young person been given a copy of the leaflet covering information
sharing and confidentiality
Yes
No
2. Has the child or young person given you consent to share this UNOCINI? Yes
No
If yes, which agencies have they given you consent to share this UNOCINI with?
If no, please explain:
3. Child or young person’s consent to share information as above:
Signature:

Date:

(of child/young person or professional)

Parent or Carer
1. Is parent or carer aware that you have undertaken this UNOCINI?
No

Yes

If no, please explain:
Has the parent/carer been given a copy of the leaflet covering information
sharing and confidentiality
Yes
No
2. Has the parent or carer given you consent to share this UNOCINI? Yes / No
If yes, which agencies have they given you consent to share this UNOCINI with?
If no, please explain:

3. Parent or carer’s signature of consent to share information as above:
Signature:

Date:

(of parent/carer or professional)

Sharing of UNOCINI

Has the completed UNOCINI been shared with the appropriate family members? Yes

No

Has the completed UNOCINI been sent to the appropriate family members?

No

Complaints and Representations
Has a copy of the complaints leaflet been given to the appropriate family
members? Yes
No
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Yes

About the Person Completing the UNOCINI Assessment
Name:
Agency:
Position:
Signature:

Date:

Actions Taken by Receiving Agency
Details
Referral
Acknowledgement

Date

Referral
Level of Priority
UNOCINI Closed
at Point of
Referral
(i.e. without allocation)

Presenting
Category

(include code if relevant)

SOSCARE Entry
Complete (if relevant)
Allocated To
(name)

Has Family Group
Conference been
Considered?
UNOCINI Level of
Need
Outcome
Acknowledgement
(to professional referrer)

Further Action Agreed
Transfer to:
Recommended
Pathway:

(please specify: CP, FS,
LAC)

Closure

(specify reason & include
code if relevant)
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Authorising Signature

Appendix 22 – Article 4 Referral Form

CCSNI 1/10
Date Received by CCS

Health and
Social Care Trusts

COURT CHILDREN’S SERVICE FOR NORTHERN IRELAND
Referral to HSC Trust

Whilst this is a joint referral, the Applicant solicitor has primary responsibility for completing and processing this referral to the Court Children’s Servic
following consultation with the Respondent solicitor. Please complete all sections as fully as possible. Incomplete referrals will be returned to the
referring solicitor and the Court advised accordingly.

Case Ref No ______________________

Court __________________________________

Application Date ___________________ Previous Application Dates _________________
Current Orders ___________________

Orders Applied For _______________________

Date of Next Court Hearing __________________ Court ___________________________
Name of Current Social Worker (If Known) ______________________________________
Address _________________________________________ Tel No __________________
SECTION 1

COURT DIRECTION IN THIS CASE

What has the Court Directed the Trust to provide? [e.g. Oral Report, Article 4 Report, etc]

Date Court Directed Oral Report to be given in Court:
Date Court Directed Written Report to be lodged with Court Service:
SECTION 2

CHILD DETAILS

Child 1

Trust Soscare No:

Name:
Current Address:

DOB:

Gender:

Tel No:

Mob No:

Has child special needs?

If Yes, please explain
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School:
Tel No:
Address:

G.P:
Tel No:
Address:

Child 2

Trust Soscare No:

Name:
Current Address:

DOB:

Tel No:

Mob No:

Has child special needs?
School:
Telephone Number:
Address:

Gender:

If Yes, please state
G.P:
Telephone Number:
Address:

Child 3

Trust Soscare No:

Name:
Current Address:

DOB:

Tel No:

Mob No:

Has child special needs?
School:
Telephone Number:
Address:

Gender:

If Yes, please state
G.P:
Telephone Number:
Address:

Child 4

Trust Soscare No:

Name:
Current Address:

DOB:

Tel No:

Mob No:

Has child special needs?
School:
Telephone Number:
Address:

Gender:

If Yes, please state
G.P:
Telephone Number:
Address:
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SECTION 3

APPLICANT & RESPONDENT DETAILS

Applicant’s Name:

CCS 1/2010

DOB:

Address:
Post Code:
Home Tel No:

Mob No:

If the applicant has special needs, please explain:
Solicitor:

Company:

Address:
Post Code:

e-mail:

Tel No:

Fax No:

Are the Applicant’s details likely to change in next 4 weeks?

Yes/No

If Yes, please explain:
Is the Applicant’s Address/Tel No known to the Respondent:

Yes/No

If No, please explain:

Respondent’s Name:
Address:

DOB:
Post Code:

Home Tel No:

Mob No:

If the respondent has special needs, please explain:
Solicitor:

Company:

Address:
Post Code:

e-mail:

Tel No:

Fax No:

Are the Respondent’s details likely to change in next 4 weeks?

Yes/No

If Yes, please explain
Is the Respondent’s Address/Tel No known to the Applicant:

Yes/No

If No, please explain:

SECTION 4

THE ISSUES

CCS 1/2010

Please tick the core issues the Court specifically directs the HSC Trust to address:
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Residence with Mother

Contact with Mother

Residence with F

Contact with Father
Contact with Siblings
Overnight Contact
Conciliation/Mediation

Frequency /Duration of Contact
Movement of Contact from Contact Centre
Specific Issues

(Please state)

What are the contested issues between the Parties?

Please provide details of all efforts made to help the Parties focus on the best interests of thei
child/ren and reach agreement:

Any other issues you wish to bring to the attention of the Court Children’s Service?
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e.g. Possible safety issues for the Court Children’s Officer/Trust Social Worker

SECTION 5

ADDITIONAL INFORMATION

CCS 1/2010

Have allegations ever been made in respect of the Applicant and Respondent:
Domestic Violence

Applicant
Yes/No

Respondent
Yes/No [Please Delete]

Physical Abuse of Child/ren

Yes/No

Yes/No

Sexual Abuse of Child/ren

Yes/No

Yes/No

Emotional Abuse of Child/ren

Yes/No

Yes/No

Neglect of Child/ren

Yes/No

Yes/No

Violent Behaviour Towards Others

Yes/No

Yes/No

Concurrent Criminal Investigations and/or Proceedings
Are there any ongoing Criminal Investigations in respect of this family?
Yes/No
If yes, please provide details including name and address of the investigating officer:

Are there any pending/ongoing Criminal Proceedings in respect of this family?
Yes/No
If yes, please provide details including name and address of the investigating officer:

Previous Involvement with Social Services:

Applicant
Yes/No

Social Worker:

Tel No:

Respondent
Yes/No

Office Address:

Documents disclosed to Court Children’s Service with this Referral:
C1 Application
[Required]
Yes/No [Please Delete]
Reports pertaining to this Application

Yes/No

Statements pertaining to this Application

Yes/No

Reports pertaining to previous Application/s

Yes/No
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Statements pertaining to previous Application/s
Other

Yes/No
Yes/No

Please State

Signed _______________________________
Solicitor

Date _____________________

For Court Children’s Service Use Only

CCS 1/2010

Direction & Referral
Court Directed Referral to CCS/HSC Trust

Date

CCS Referral Received
Court Directions Received
Written Report Due
Oral Report Due
Referral Status
Open to Childcare Team

Staff /Team Details

Date

Closed by Childcare Team < 3 Months
Closed by Childcare Team > 3 Months
Directions, CCS Referral and Supportin
Documents redirected to Childcare Team
Allocated to Court Children’s Officer

Court Children’s Service Actions
Letter to Court confirming details of Social Worker, Team Leader & Team
Responsible for completing Oral/Written Report
Date Written Report Lodged with Court by CCS
Date Oral Evidence Given
Outcome of CCS Involvement
Date Closed

236

Date

Extensions & Additional Reports
Extensions requested by CCS in this
Case

Details

Number

Additional Reports Directed by Court
in this Case
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APPENDIX 23
IN THE HIGH COURT OF JUSTICE IN NORTHERN IRELAND
FAMILY DIVISION
———
PRACTICE DIRECTION – 2003/2
THE CHILDREN (NORTHERN IRELAND) ORDER 1995
HEARINGS BEFORE A HIGH COURT JUDGE – TIME ESTIMATES
1. As from the date of this direction, parties to proceedings under
the Children (Northern Ireland) Order 1995 or under the inherent
jurisdiction of the High Court relating to children, which are
pending before the Family Division of the Court and which are to
be heard by an assigned Judge sitting in that Division, will be
required to provide an estimate of length of the hearing (a ‘time
estimate’) in accordance with the procedure set out in the following
paragraphs.
This procedure is intended to enable the Court and the parties to
be kept fully informed of any changes in time estimates so as to
facilitate the listing and disposal of cases in the most effective
manner.
2. When any hearing which is expected to last one day or more is
fixed, whether upon application or at a directions hearing or on
any other occasion, the party applying for the hearing (‘the
applicant’) and such other parties as may then be before the Court,
shall give a time estimate. Unless otherwise directed, this shall be
in writing and shall be signed by the Solicitor and by Counsel, if
instructed. A suitable form will be available from the Court.
3. If any party to the proceedings is not before the Court when the
hearing is fixed, the applicant shall serve that party forthwith with
a copy of the time estimate.
4. All parties served with a time estimate, shall acknowledge
receipt and shall inform the applicant and the Court forthwith
whether they agree or disagree with the estimates, and in the latter
case, shall also give their own time estimates.
5. If at any time after a time estimate has been given, any party
considers that the time estimate should be revised, that party shall
forthwith provide the Court with a further time estimate and shall
serve a copy on the other parties. It is the duty of Solicitors to keep
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Counsel informed of the time estimates given in the case and it is
the duty of both Solicitors and Counsel to keep the length of the
hearing under review and to inform the Court promptly of any
change in the time estimate.
6. In cases where a hearing has been fixed for less than a day, if
any party considers that it is likely to last for one day or more,
then a time estimate shall be given by that party to the Court and
served on the other parties. If an additional application or crossapplication is issued returnable on the same date, a further time
estimate will only be required if the latest time estimate is affected.
7. A party shall provide a time estimate if so required by the Court.
8. If, in the light of the information provided, the Court considers
that further directions are necessary or if any of the parties fail to
provide the requisite information, a directions hearing will be fixed
and notice of the appointment given to all parties by the Court. In
the event of a party failing to provide information when requested
or if default is otherwise made in the provision of time estimates,
liability for any wasted costs may arise for consideration.
9. This direction does not apply to parties in person. Where the
applicant is a party in person, the other parties to the proceedings,
if represented by a Solicitors, must provide a time estimate to the
Court immediately upon being notified of the hearing.
10. This direction is not to be read as affecting the right of any
party to apply to the Court for directions at any time in relation to
the listing of any application or for any other purpose.
This Practice Direction is issued with the approval of the Lord
Chief Justice.
Dated February 2003
F BRIAN HALL
Master (Care and Protection)
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APPENDIX 24
IN THE HIGH COURT OF JUSTICE IN NORTHERN IRELAND
FAMILY DIVISION
———
PRACTICE DIRECTION – 2003/1
FAMILY PROCEEDINGS – COURT BUNDLES
1. As from the date of this direction the following practice shall
apply to all final hearings in family proceedings in the High Court
except as specified in paragraph 2.3 below, and subject to specific
directions given in any particular case. “Hearing” extends to all
hearings before Judges and includes the hearing of any
application.
2.1 A bundle for the use of the Court at the final hearing shall be
provided by the party in the position of applicant at the hearing
unless another party agrees to do so. It shall contain copies of all
documents relevant to the hearing in chronological order,
paginated and indexed and divided into separate sections as
follows:
(a) applications and orders;
(b) statements and affidavits;
(c) experts’ reports and other reports including those of a Guardian
ad Litem; and
(d) other documents, divided into further sections as may be
appropriate.
2.2 Where the nature of the final hearing is such that a complete
bundle of all documents is unnecessary, the bundle may comprise
only those documents necessary for the hearing but the summary
(para 3.1(a) below) must commence with a statement that the
bundle is limited or incomplete. The summary should be limited to
those matters which the Court needs to know for the purpose of
the hearing and for management of the case.
2.3 The requirement to provide a bundle shall not apply to the
hearing of any urgent application where the circumstances are
such that it is not reasonably practicable for a bundle to be
provided.
3.1 At the commencement of the bundle there shall be:
(a) a statement of the core issue or issues to be determined;
(b) a summary of the order or directions sought by each party;
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(c) a chronology if it is a final hearing or if the summary under (a)
is insufficient;
(d) skeleton arguments as may be appropriate, with copies of all
authorities relied on.
3.2 If possible the bundle shall be agreed. In all cases, the party
preparing the bundle shall paginate it and provide an index to all
other parties 3 weeks prior to the hearing subject to the right to
submit further documents and supplemental indexes up until 7
days before the hearing.
3.3 Where there is more than one bundle, each should be clearly
distinguishable. Bundles shall be lodged two clear days prior to the
hearing unless that is impracticable in the circumstances of the
case. Bundles shall be lodged with the appropriate office in the
Family Division and shall have clearly marked on the outside, the
title and number of the case, the hearing date and time and, if
known, the name of the Judge hearing the case.
This Practice Direction is issued with the approval of the Lord
Chief Justice.
Dated February 2003
F BRIAN HALL
Master (Care and Protection)
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APPENDIX 25
GUIDANCE NOTE
31VIDEO

1.

LINK IN FAMILY LAW CASES

The purpose of this Guidance Note is to facilitate the uniform use of
video link 32in proceedings 33before the family Courts in Northern
Ireland. Video link may be used as a cost effective and efficient means
of facilitating evidence from witnesses who are in a `remote’ location
outside the Courtroom where the case is being heard. It is a
convenient way of dealing with a number of categories of witnesses,
inter alia; expert witnesses, prisoners, persons overseas, vulnerable
adults and children. It applies to the 34following types of cases:
(a) Proceedings under The Children (Northern Ireland) Order 1995 35
(b) Proceedings under The Adoption (Northern Ireland) Order 1987
(c) Proceedings under The Protection of Children (Hague Convention) Act
2000
(d) Proceedings under The Family Homes and Domestic Violence (Northern
Ireland) Order 1998
(e) Other proceedings brought before the family Courts in Northern Ireland

2.

The Court may issue directions in respect of the use of video link or
other special measures in specific cases. Further, there may be other
guidance to consider in certain cases 36.

3.

Video link may be used to connect one Court in Northern Ireland to
another Court in Northern Ireland, to a Court outside Northern
Ireland or to video link site, as directed by the Judge 37.

4.

This Guidance Note covers the use of video link equipment in a
Courtroom. The Courtroom is the “local site”. The other site to and
from which transmission is “the remote site”. It is possible for the
local site to simultaneously link up with more than one remote site.
The remote site must be approved by the Judge when leave of the
Court for use of video link in a particular case is sought.

31

See RSC (NI) (Amendment No 2) 2005 No 163; RSC (NI) (Amendment) 2007 No 189; The Family
Proceedings (Amendment) Rules (NI) 2007 No 324; Magistrates’ Courts (Children (NI) Order 1995)
(Amendment) Rules (NI) 2007 No 397; Magistrates’ Courts (Domestic Proceedings) (Amendment) Rules (NI)
2007 No 398
32
This Guidance Note applies to video link, to enable evidence to be given either remotely or from elsewhere in
the Court building
33
includes hearings and directions appointments
34
and any amendments thereto
35
excluding Article 44 Secure Accommodation applications
36
See for instance COAC Best Practice Guidance to include guidance in Article 44 Secure Accommodation
applications and cases involving domestic violence
37
In this context also refers to Master or District Judge (Magistrates Court)
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5.

Before seeking leave of the Court to use video link, the moving party
must complete a video link request form 38 and submit this to the
appropriate Court officer to consider the availability of video link
together with any necessary Court staff and equipment for the day of
the proposed video link.

6.

The moving party must provide details of the remote site and of the
equipment to be used both at the local site and at the remote site,
together with all necessary contact names and telephone numbers.

7.

The Court must be satisfied that all equipment to be used in video
link at all sites is of sufficient quality for a satisfactory transmission to
include recording arrangements. Suitable preliminary checks must be
carried out before transmission commences to ensure that the privacy
of the proceedings impaired will not be by use of video link.

8.

The moving party must arrange for the presence of a technical
assistant at both the remote and local sites to supervise the operation
of the video link throughout the transmission in order to ensure
continuity of connection and deal with any technical problems.

9.

The prior leave of the Court is required to sanction the use of video
link in all cases. All parties legal representatives must address the
issues of video link at an early stage of the proceedings and obtain all
relevant information to enable an application for leave to the relevant
Court at an early directions appointment.
The leave application must contain the following information:
(a) Name of case
(b) Party applying for video link
(c) Reasons for application
(d) Proposed witness or party to give evidence by video link together
with any specific requirements 39
(e) Type and location of the remote site
(f) Date, time and duration of proposed evidence
(g) Schedule of papers to be made available to the witness using video
link
(h) Arrangements for oath/affirmation
(i) Cost for use of video link at all sites, including arrangements for
public funding by Legal Services Commission if one or more parties
are legally aided
(j) Any other necessary arrangements

10.

All parties are entitled to be heard on whether or not leave should be
given and as to its terms. Parties’ legal representatives should

38

See Appendices 23 and 24
To include provision for witnesses or parties with a learning disability; hearing impediment; interpreter
requirements etc
39
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endeavour to obtain the consent of all other parties to any such
application, in which case the application may be considered by the
Judge in Chambers without the necessity for an oral hearing. In the
absence of agreement the application shall be determined at a
directions appointment. The Court itself may raise the issue of video
link in any particular case, whereupon all parties will be provided with
an opportunity to make representations prior to any direction being
made.
11.

It is important to include within letters of instruction to expert
witnesses reference to the possibility of video link facilities being
available and their views obtained in relation to its appropriateness in
the circumstances of the particular case.

12.

Arrangements will be made, upon request to the Court Office, for a
child or vulnerable witness to familiarise themselves with the Court
environment and remote witness room prior to the hearing date.

13.

If parties wish to use video link for the joint meeting of experts this
must be arranged between the parties and may not involve the use of
Court facilities without the prior approval of the Court.

14.

The time available for the proposed video link must be communicated
to the Court and the other parties by the moving party. This must be
done in advance of the hearing. All reasonable efforts must be made
by all parties to adhere to this time.

15.

All parties and witnesses giving evidence via video link should arrive
at their respective video link sites not less than 20 minutes prior to
the scheduled commencement of the transmission. The Judge will
ordinarily not enter the local site until both sites are connected, Court
staff have checked to make sure that the equipment is working and
that the parties can see and hear one another at the various sites.

16.

The moving party must ensure that any appropriate material for the
swearing of an oath appropriate to the witness is available at the
remote site.

17.

At the beginning of the transmission the Judge shall introduce
himself 40 and the lawyers to the witness. He may ask the identity of
any other persons present at the remote site and will ask the witness
to introduce himself and anyone else who is present.

18.

The procedures and protocols normally used in normal family Court
hearings will apply during video link transmissions. This includes
attire, etiquette, transparency, presentation, integrity of evidence,
examination in chief and cross examination. During examination the

40

Any reference to ‘he’, ‘his’ or ‘himself’ also includes ‘she’, ‘her’ or ‘herself’
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witness giving evidence must be able to see the person asking
questions. It is desirable that the witness giving evidence be able to
see as much of the `local site’ as possible, and the Judge.
19.

No recording of the proceedings, other that the official digital audio
recording in the local site, may be made at any location without the
prior leave of the Court.

20.

During the hearing (or directions appointment) the Judge shall:-

1. decide upon the procedure for the video link.
2. ensure that those involved are aware of the identities of the parties at
both locations.
3. give directions on seating arrangements and ensure that all parties
can be seen and heard properly.
4. explain to the witness the method of taking the oath/affirmation, the
manner in which the evidence will be taken and who will be
conducting the examination and cross examination.
5. ask the witness to declare any documents he has available at any
remote site.
6. ask the witness to confirm that he can see and hear what is
happening in the local site.
21.

All reasonable efforts must be made to keep the transmission time to
a minimum and thereby avoid unnecessary costs.

The Honourable Mr Justice Weir
Head of Family Division
19th November 2007
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APPENDIX 26

Request for Evidence/Directions Hearing to be given by
Video Link;
Contact Details of Relevant Parties
Part 1: Your video-link request
Case name:

Court Reference Number:

Date Call Required:

Court Name: Family Court 1

Start Time:

Court Address: Royal Courts of Justice,
Belfast
Purpose of link:

Expected duration of link:
Name and contact number of witness:

Part 2: Please complete by listing ISDN number at remote location and
contact details
Contact name
Address

Telephone Number:
Fax number

ISDN Number:
Connection speed

Booking Reference:

Part 3: I confirm that all parties to these proceedings consent to the
directions appointment/evidence being conducted by video - link
Please indicate
opposite

such

confirmation

by

ticking

the

box

Part 4: Please give details of any person who will accompany the
witness.
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Part 5: Please specify any unusual feature considered pertinent to this
request e.g. taking oath or affirmation, local customs, time zone
differences, special needs of witness, requirement for interpreter,
advocate requires pre hearing conference with witness etc.

Part 6: Please tick any of the following Courtroom facilities which
may be required during the video–link.

VHS Video tape player
□
Visual presenter for documents
□
Laptop point to enable a presentation to be made

□

Signed:
Please Print Name:
Telephone number:

(for office use only)
Approved By:
Dated:
It shall be the responsibility of the applicant party to advise the other parties to the proceedings
that the directions appointment/ evidence will take place by Video Conference and of the time it
is scheduled to begin when this has been confirmed by the relevant Court Office. PARTICIPANTS
SHOULD BE AVAILABLE AT LEAST 15 MINUTES BEFORE THE STATED TIME TO ALLOW THE CALL
CO-ORDINATOR TO ESTABLISH CONTACT WITH THEM.
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APPENDIX 27
Further Guidance Notes re referral to Family Mediation:
1. The COAC Best Practice Guidance refers in the introduction (2nd
edition 2010) to the importance "of defining issues and adopting
agreed procedures at an early stage......... to reduce delay"- family
mediation can assist with this.
2. The Guidance emphasises the need for early determination and
directed timetabling of each case but practitioners should be cautions
against the "blind allegiance to a timetable" which would facilitate the
appropriate use of family mediation.
3. With children in care Family Mediation could be used to help in
working out of the Care Plan specifically agreeing contact with parents
and extended family.
4. Judges could avoid seeking the direct views of the children if
possible. Family Mediators trained in Direct Consultation with
Children can assist.
5. The Guidance stresses the inquisitorial rather than the adversarial
nature of Family Proceedings which reflects the ethos of Family
Mediation.
6. The guidance advises of a period of negotiation before the final
hearing. Family Mediation could be possibly used to help define or
narrow the issues or to educate the parties on a neutral basis.
7. Family Mediation is in line with the requirements of Article 8 of
the ECHR respecting the right to family life, confirming that state
interference should be " legitimate, necessary and proportionate".
8. Models of practice of Family mediation include both co-working and
solo working, according to the needs of the case.
9. The Guidance stresses that the legal practitioner should
always work to preserve the dignity of the parties and encourage them
to reach agreement - family mediation again can assist where
appropriate.
9. The guidance acknowledges that agreed solutions are more likely to
work than imposed solutions and every sensible attempt should be
made by parents to put their own differences aside to agree solutions
which are best for the children.
10. All experts are reminded of their duty to assist the Court and not
to adopt an adversarial or partisan approach, again emphasising the
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inquisitorial nature of Family Proceedings in line with the approach of
Family Mediation.
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APPENDIX 28

COURT REFERRAL TO “OUT OF COURT” FAMILY MEDIATION

(NB NOT Court Children’s Service – (referred to at COAC Section 11) Please
refer to current COAC Guidance at Section 5.28 and Appendix 24 regarding
Family Mediation

Court Ref: _____________________
1. Applicant Name:

2. Applicant Address:

3. Applicant Contact Telephone No:
Mobile No:
Email Address:
4. Applicant Solicitor:
Address:

Phone No:
Email Address:
Is Family Mediation to be paid for via Legal Aid Scheme?
5. Are these details likely to change within the next 4 weeks? Yes
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No

6. If so, how?

7. Respondent Name:

8. Respondent Address:

9. Respondent Contact Telephone No:
Mobile No:
Email Address:
10. Respondent Solicitor:
Address:

Phone No:
Email Address:
Is Family Mediation to be paid for via Legal Aid Scheme?
11. Are these details likely to change within the next 4 weeks? Yes

No

12. If so, how?

13. Is either party going to be away within the next 4 week? Yes
If so, between what dates?
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No

14. Name, Age and residence of child(ren):

15. Any Social Services Involvement? Yes

No

If so:
Name of Social Worker:
Contact deatils of Social Worker:

16. Any legal Orders in place at time of referral ?
Non Molestation
Exclusion
Other
Please Specifiy
_________________________________________________
17. Summary of issues to be addressed by Family Mediator(s): (please tick)
Residence with mother
Residence with father
Contact with mother
Contact with father
Contact with siblings
Frequency and duration of contact
__________________________________________________

Other
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Please Specify
__________________________________________________
18. Outcome statement or summary to be filed in Court, respective Solicitors and
client by noon on:
19. Have both parties agreed to the referral for mediation? Yes
Have both parties agreed to meet in joint mediation? Yes

No

No

20. Are both parties agreeable to Outcome/Summary document being sent to
Court, Solicitors and client? Yes
No

21. Any other relevant information e.g. history of Domestic Violence, existence of
Court directed reports? Yes
No
Please specify:
22. Name, address and telephone no. of person completing this form:

23. Date when completed:
FORM TO BE FORWARDED TO (please tick one)
Family Mediation NI
7 University Street
Belfast BT7 IFY
enquiry@familymediationni.org.uk
tel: 028 90 243265
fax: 028 90 331576
Specialisms: Child Focussed Mediation, All Issues Mediation, province wide
service
Cloona Child Contact Services
Kilwee House
182 Stewartstwon Road
Belfast BT17 0HN
enquiries@cloonachildcontactservices.com
tel: 028 90 622653
Specialisms: Child Focussed Mediation, Belfast and SE. Health and Social
Services Care Trust area.

253

Other:
Please Specify

The Family Mediaton service will make contact with both clients to arrange
an individual information and assessment appointment. The service will, with
the consent of both clients, send each Solicitor a note of acknowlegement and
let the Court, Solicitor and Social Workers (if appropriate) know the outcome
of mediation.

NB. IF A CLIENT IS LEGALLY AIDED, A COPY OF AUTHORISATION FROM
THE LEGAL SERVICES COMMISION IS REQUIRED BEFORE MEDIATION
CAN PROCEED
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APPENDIX 29
PRACTICE DIRECTION 6/2005
SUPREME COURT OF JUDICATURE OF NORTHERN IRELAND 41
FAMILY DIVISION
COUNTY COURT OF NORTHERN IRELAND
Cases under the Children (Northern Ireland) Order 1995: The use of
telephone conferencing in directions appointments pursuant to rule
4.17(7) of the Family Proceedings Rules (Northern Ireland) 1996.
1. A directions appointment may be held by telephone only with the
consent of the Court and all parties.
2. Any party may request the Court to hold a directions appointment by
telephone or the Court may suggest it.
3. When the date for a subsequent directions appointment is being fixed,
a request may be made for it to be held by telephone. If the Court
directs that an appointment shall be held by telephone, the Solicitor
for the applicant in proceedings must complete the attached form and
ensure that it is lodged with the relevant Court office at least two
working days before the day of the appointment.
4. A request may also be made in writing (pro forma attached) to the
relevant Court office at least two working days before the day of the
appointment.
5. A
§
§
§

directions appointment will not be held by telephone if:
It is the first directions appointment; or
Any party to proceedings is a personal litigant; or
Any party intends to call evidence or rely on legal authorities or
texts; or
§ There are more than four parties to the proceedings.

6. A directions appointment may be held by telephone if:
§ One or more of the parties resides at least 15 miles outside Belfast;
[1] or
§ In public law proceedings, the Trust is based at least 15 miles
outside Belfast; 1 or
On the 1st October 2009 provisions of the Constitutional Reform Act 2005 were brought
into force and the title to the Rules of the Supreme Court of Northern Ireland were amended
to the Rules of the Court of Judicature of Northern Ireland.

41
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§ One or more of the parties’ Solicitors is based at least 15 miles
outside Belfast; 1
AND
§ It is anticipated that the appointment will be straightforward and
will last no more than 20 minutes. The requesting party should
record on the pro forma any unusual features of the case.
7. A directions appointment by telephone will only be permitted between
9.15am and 10.30am[2]. All parties and their representatives must,
therefore, be available between these times.
8. It is the responsibility of a party intending to make a request to liaise
with the other parties in advance of the request to ascertain whether
the conditions set out above are satisfied.
9. When a request is granted the Court office will notify the party who
submitted the form and will arrange the telephone conference. That
party is then responsible for notifying the other parties forthwith, in
writing, of the time fixed for the appointment. Telephone hearings will
appear on the daily list.
10. Parties must file a copy of any proposed directions or timetable with
the Court and provide a copy to the other parties in advance of the
appointment.
11. When a directions appointment is held by telephone, the following
procedure will apply:
§

§
§
§
§
§
4

The parties will be called in the following order
(a) the applicant’s Solicitor and Counsel;
(b) the Solicitor and Counsel for all other parties;
(c) where applicable, the Guardian ad Litem.
Each speaker must remain on the line after being called by the
operator. Parties must ensure that they are available at least 10
minutes prior to the scheduled time for the appointment.
The Judge will be called and the parties’ legal representatives
should then introduce themselves.
If the use of a ‘speakerphone’ by any participant causes any
other participant difficulty in hearing, the Judge may require the
use of a hand held telephone.
A party seeking an adjournment should do so at the earliest
opportunity. An adjournment will be permitted only in exceptional
circumstances.
All hearings will be recorded.

During a telephone appointment no party or representative shall be
present with the Judge and only those involved in the hearing shall be
present at each location, unless the Judge determines otherwise.
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5

Legal representatives should ensure that they are in a position to take
such further instructions as are necessary during the appointment.

6

The telephone charges incurred will be paid by the Northern Ireland
Court Service, unless the Judge directs otherwise.
Dated this 31st Day of October 2005
Mr Justice Gillen

Or “at least 15 miles from the Court venue” for cases listed outside
Belfast.
[2] These times apply to the Family Division in the Royal Courts of Justice,
Belfast. Alternative hours may apply at other venues, and practitioners
should consult the appropriate Family Care Centre.
[1]
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APPENDIX 30
PRACTICE DIRECTION
4 of 2006
WEARING OF WIGS AND GOWNS IN THE FAMILY DIVISION AND
FAMILY CARE CENTRES

________

As from 5 September 2006 barristers appearing in proceedings in the Family
Division and family care centres under the Children (Northern Ireland)
Order 1995, the Adoption (Northern Ireland) Order 1987 and the Hague
Convention on the Civil Aspects of International Child Abduction will not be
required to wear wigs or gowns unless, by reason of the exceptional nature
of the case, the Judge in charge of the proceedings otherwise directs. In
view of the nature of these proceedings, members of the Bar are encouraged
not to wear wigs and gowns. Judges will not robe unless, exceptionally, the
nature of the proceedings requires them to do so.

Dated this 11th day of May 2006

Lord Chief Justice
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SECTION 6:
COUNSEL
6.1 It is recognised that all Counsel are subject to the duties contained in
the Code of Conduct for the Bar of Northern Ireland as revised and this
guidance is in part drawn from that Code and is intended to amplify certain
matters as they relate to Family Law cases.
6.2 It is clear that the practice of Family Law requires a special approach in
the light of the important and very personal matters which can arise in any
family case. The way in which cases are conducted can have a serious and
indelible effect on the parties and their children.
6.3 The Committee considers that Best Practice for Counsel will include
keeping the following matters to the fore at all times:
(a) in children’s cases the welfare of the children is the most important
consideration for the Court.
(b) in advising, negotiating and conducting proceedings clients should be
encouraged to have regard to the welfare of the children as the most
important consideration.
(c) at all times practitioners should work to preserve the dignity of the
parties and encourage them to reach agreement.
(d) clients should be encouraged in the attitude that a family dispute is not a
contest in the traditional adversarial sense but rather a semi-inquisitorial
search for fair solutions for the children. Combative or aggressive words or
phrases should be avoided.
(e) feelings run high in family disputes and practitioners should take all
steps to avoid heightening such feelings.
(f) any discussions that have to take place with an unrepresented opponent
should be conducted in the presence of the Instructing Solicitor and a note
should be kept of these discussions.
(g) every reasonable attempt should be made to narrow the issues before
proceeding to a contested hearing.
(h) it will always be of assistance to the Court if Counsel, in advance of the
directions hearing, has addressed with all other Counsel the form and
substance of the directions to be sought and where practicable to have
reduced to writing the matters which are agreed and in issue. Counsel
should use the Court forms to commit directions or agreements to writing.
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(i) where it is apparent to Counsel that he or she has a number of cases
before one Court on one day, that Counsel must consider whether that
number of cases may prevent him or her from properly conducting each
individual case and, if so, should take such steps as may be necessary to
ensure that each individual case is properly conducted whether by the
Counsel or other(s).
(j) continuity of Counsel in family law cases is important. It is important that
Counsel retained for the final hearing should attend the first directions
hearing and any other significant directions hearings except when all
directions have been agreed in advance. Should it become apparent that
there is an appreciable risk that Counsel may not be able to attend the
hearing, the Counsel concerned must immediately inform their Instructing
Solicitor and must return the brief in time to enable the Solicitor to brief
another Counsel in sufficient time for that other Counsel to deal properly
with the case. A brief should be passed on to another Barrister only with the
consent of Instructing Solicitors
(k) Counsel must be proactive in the drawing-up of directions on behalf of all
parties for consideration by the Court.
6.4 It is known that agreed solutions are more likely to work in the long term
than solutions imposed by a Court perhaps to the dissatisfaction of both
parties. Every sensible attempt should therefore be made to help the parents
put their own differences to one side and attempt to agree solutions which
are best for the children. When contested Court proceedings are necessary
they should be conducted in a constructive, rather than destructive, manner
in order to achieve the statutory aim. Counsel should consider with their
clients in particular the use of other resolutions based frameworks for
example mediation or expert assessments.
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SECTION 7:
CONCURRENT CHILDREN ORDER APPLICATIONS WITH OTHER
PROCEEDINGS
7.1.1 It is recognized that applications relating to children (whether of a
public or private nature and whether in the Family Division of the
High Court, the Family Care Centre or the Family Proceedings Court)
can often run concurrently with other proceedings of either a criminal
or civil nature. Parties should give early consideration as to whether
there are any other proceedings before another court that may be
relevant to, or impact upon, the application before the relevant family
court.
7.1.2 It is noted that such proceedings relating to children may be,
although not exhaustively:
•
•

•

Private law proceedings pursuant to Article 7 or 8 (Applications
for: Parental Responsibility; Residence Order; Contact Order;
Specific Issue Order; Prohibited Steps Order);
Public law or “specified proceedings” (as defined by Article 60(6) of
the 1995 Order for example, applications for: Care Order;
Supervision Order; Discharge of an existing Care/Supervision
Order; Contact with a Child in Care);
Proceedings pursuant to the Adoption (Northern Ireland) Order
1987.

7.1.3 It is noted that such concurrent proceedings may be, although not
exhaustively:
•
•
•
7.2

Criminal proceedings (whether at the stage of investigation or
prosecution) which are, or may be, linked to the subject child(ren)
of the application, or one of the adult parties to the application;
Divorce or Ancillary Relief proceedings between the parents of the
subject child(ren);
Non-Molestation Order proceedings between the parents of the
subject child(ren).

Concurrent Children and Civil Proceedings

7.2.1 Where relevant concurrent proceedings of a civil nature between the
parents of the subject child(ren) are identified, early consideration
should be given to whether an application should be made for the
proceedings to be heard together, giving due reflection to which court
can most appropriately deal with both proceedings. Where it is
considered that the applications should be progressed independently,
consideration should be given to which application should be heard
first and whether it is necessary to seek to obtain evidence from the
civil proceedings for presentation in the Children Order proceedings.
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7.3

Concurrent Children and Criminal Proceedings
Public Law Proceedings

7.3.1 The new family/criminal protocol was launched at the Law Society on
26th April 2012.This represents an important liaison between police
and social services in public law children order proceedings. It is
highly significant that the relevant agencies have come together with
energy and enthusiasm to bring this protocol into being for the benefit
of practitioners.
7.3.2 The protocol allows for effective management and sharing of relevant
information under the supervision of courts and lawyers. It is hoped
this protocol will speed up the process of family trials by getting
relevant documents from the criminal process more quickly to courts
and parties. The protocol is effective from 1st May 2012 and will be
reviewed after six months. The protocol is published in the best
management guide and practitioners are encouraged to read it and
avail of it as an important aid in the process of having children's cases
dealt with more efficiently.
7.3.3 The guidance issued to Trust staff regarding the protocol for
concurrent care and criminal proceedings is outlined at appendix 31.
This appendix includes the proforma to be lodged by the Field Social
Worker immediately upon the KSC Trust initiating public law
proceedings where there are criminal investigations as well as the
pathway flowchart.
7.3.4 Where it becomes known to the parties within proceedings that there
is a relevant criminal investigation or prosecution the representatives
should agree and nominate an appropriate representative in the
proceedings to liaise with the Police Service of Northern Ireland /
Public Prosecution Service as appropriate. The court should be
advised which representative has been nominated. The nominated
representative must then be in a position to advise the assigned
Judge of the Family Division, Family Care Centre or Family
Proceedings Court at the earliest opportunity of:
•
•
•

•

The nature of the complaint or charge arising in the criminal
matter;
The parties involved in that investigation or prosecution;
The stage which has been reached in the investigation or
prosecution (to include which court is dealing with any
prosecution and the estimated timescale for disposal of those
proceedings);
Whether any criminal prosecution commenced is considered
suitable by the Public Prosecution Service for “fast-tracking”.
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7.3.5 Each party should be in a position to highlight any matter arising in
the criminal proceedings that they consider will, or may, impact upon
the application concerning the child(ren). It will then be for the
presiding District Judge (Magistrates Court) or Judge in the Family
Court to consider any issues arising from the criminal matter which
may bear upon the children proceedings.
Private Law/Other Proceedings
7.3.5 The Protocol referred to in paragraph 7.3.1 does not yet apply to
Private Law or other Children’s Law Proceedings In those cases the
nominated representative should communicate his/her interest in
such cases to the appropriate officer of the Police Service of Northern
Ireland (which shall be the Care Unit where the investigation
concerns the subject child(ren) as injured party(s)) and where a
prosecution has been commenced to the designated liaison officer of
the Public Prosecution Service (who can be contacted by telephoning
02890650222)
7.3.6 The information necessary to inform the court should be requested
(see Appendix 33 for a draft letter). Copies of such correspondence
should be shared with the other parties in the case and filed with the
court, in advance of the next directions hearing where possible to
allow consideration of any issues arising prior to attendance before
the court. Where a party seeks any directions arising from such
information, the appropriate application should be made in advance
of the next review where feasible.
7.3.7 All parties should consider whether it is appropriate to seek
disclosure of evidence obtained in the course of the criminal
proceedings (whether concurrent or already concluded) for use in the
children proceedings. Where any party seeks to rely on such
documentation an appropriate application for disclosure should be
made at the earliest opportunity, to include seeking the leave of the
court to make such an application as necessary. (See Appendix 34
for a draft Khanna Subpoena). Where it is proposed to release any
evidence, to include documentation, exhibits, video material etc
subsequently received to a third party (such as an appointed expert)
the nominated representative should inform the Police Service of
Northern Ireland / Public Prosecution Service of the documentation
to be released and the identity of the third party to enable them to
put forward any views they may have regarding the proposed
disclosure of same, either by attendance before the court or in
writing.
7.3.8 Where any adult party to children proceedings becomes subject to
bail conditions arising from relevant criminal proceedings, the
representative for that party in the family proceedings must be in a
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position to advise the court of the nature of such conditions and any
impact of same on the proceedings concerning the child(ren).
7.3.9 In seeking to timetable proceedings regarding children for final
determination all parties should be aware of, and be in a position to
advise the court on, any factors they view as relevant in consideration
of whether the children application or criminal proceedings should be
concluded first, to include the likely effect on the subject child(ren) of
taking either course. The nominated representative should ensure
that the Police Service of Northern Ireland / Public Prosecution
Service are given an opportunity to present their views (if any) in this
regard, either by attendance or in writing. Should any party intend to
rely on evidence obtained from the criminal proceedings, they should
give that indication to the nominated representative (identifying the
nature of the evidence to be relied on) who should communicate such
information to the PSNI / PPS, to enable them to put forward any
views effectively. It will then be for the presiding District Judge
(Magistrates Court) or Judge in the Family Court to issue directions
for the hearing of the children order application at a time he/she
determines as appropriate.
7.3.10
Where any witness or party to children proceedings is
considered to be a “vulnerable witness”, the representatives seeking
to call such a witness should consider in ample time before the
hearing whether an application should be made for “special
measures” or whether the witness can be given information about, or
assisted with contacting, other agencies that may be able to assist or
support them during their attendance at court.
7.3.11 Where public or private law Children Order proceedings that are
concurrent with criminal proceedings are timetabled to be heard
first, legal representatives should consider the provisions of Article
171 of the Children (Northern Ireland) Order 1995 regarding “selfincrimination”.
7.3.12 The main objective of this practice is to timetable concurrent
proceedings, to decide which should be heard first, and to ensure
that each is heard without avoidable delay. Close liaison will be
needed between the presiding District Judge (Magistrates Court) or
Judge, the listing officer in the Crown Court and the Office of the
Family Court where the concurrent proceedings are of a criminal
nature.
7.3.13 This practice also intends to ensure that all relevant information is
available to the court tasked with making decisions in the best
interests of the subject child(ren). Legal representatives should
therefore be alert to any other agencies that should be consulted,
such as in particular the Probation Service of Northern Ireland where
the concurrent proceedings are of a criminal nature.
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7.3.14 Legal representatives should be alert for further protocols that may
be issued in relation to the issues raised in this section. The Children
Order Advisory Committee is aware of work being undertaken with
respect to such a protocol, copies of which will be included in future
revisions of this Guidance.
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APPENDIX 31

Health and
Social Care Trusts
GUIDANCE TO HSC TRUST STAFF REGARDING THE PROTOCOL FOR
CONCURRENT CARE AND CRIMINAL PROCEEDINGS

OBJECTIVE
1.1 The objective is to provide a means of effective management of public law
proceedings under the Children (Northern Ireland) Order 1995 when a
criminal investigation is ongoing.
1.2 This is taking into account the Article 3 principles enshrined in the Children (
NI) Order 1995 particularly the welfare principle and the no delay principle.
1.3 It is also taking into account the need to properly conduct criminal
investigations in the interests of justice.
1.4 This guidance and protocol recognises existing arrangements for sharing
information between PSNI and HSC Trusts under child protection policies and
procedures.
1.5 Social Work and PSNI staff must be aware of the need to conduct all
investigations in an efficient manner and without undue delay in the best
interests of the children involved and there is an onus upon the agencies both
to keep each other informed of developments and to highlight any issues to
the courts involved.

IMPLEMENTATION
2.1 This Protocol will be implemented on 01.05.12 and will be reviewed 6 months
after implementation and thereafter be subject to annual review.

FILING OF APPENDIX 1 PROFORMA
3.1.

Immediately upon the HSC Trust initiating public law proceedings where
there are criminal investigations the Field Social Worker shall complete the
Appendix 1 Proforma (copy attached) setting out the relevant details and
lodge either a C1 or C2 application requesting access to
statements/reports prepared for the criminal hearing.

3.2.

On receipt of the directions of the Court, the Field Social Worker to forward
Appendix 1 Proforma and copy of the directions within 5 working days to
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the Senior Practitioner attached to the relevant Public Protection Unit
(PPU) and cc the relevant Principal Officer/SWSM for PPANI.
3.3.

The completed Appendix 1 Proforma and accompanying documents to be
emailed back to the Field Social Worker and copied to the Principal
Officer/SWSM for PPANI within 28 days of the request to the PPU
Inspector.

3.4.

The information set out in the said Appendix 1 Proforma shall be updated
by the HSC Trust on further direction by the Court or the Trust shall certify
that there is nothing to add to the information provided. This can be
undertaken by email communication between the relevant agencies.

3.5.

On receipt of the information the Field Social Worker will need to consider
the content of the information in consultation with their Legal Advisors and,
as necessary, seek further direction of the court as to disclosure of the
information to the other parties.

3.6.

All documents disclosed shall be treated in the same manner as if they
had been filed in court and should not be disclosed to any person without
seeking leave of the court.

3.7

The Pathway explaining the process, the Contact Details of the Senior
Practitioners in each PPU and Principal Officers/SWSM for PPANI and the
PSNI Districts Map and Contacts are attached to this Guidance.

INFORMATION SHARING
4.1

The agreed method of information transfer between PSNI and HSC
Trusts is CJSM (Criminal Justice Secure Mail).

4.2

The ISA (Information Sharing Agreement) between PSNI and HSC
Trusts regarding Concurrent Care and Criminal Proceedings should be
read by HSC Trust staff in conjunction with this Guidance.

4.3

With particular reference to retention and destruction of the relevant
information please refer to the ISA section 5.1

‘The relevant information will be retained by the HSC Trust to whom it is disclosed
until it is no longer required for the purpose for which it was shared. The HSC Trusts
will apply the Retention and Disposal Schedule to records held manually and
electronically on any active files being held securely on Trust premises and also
consider archived files stored securely in an ‘’Off Site’’ storage facility if applicable.
At the expiry of this period the relevant information will be destroyed in compliance
with HSC Trust Policy’.
4.4

HSC Trusts should adhere to the DHSSPS Regional Policy for NI on
‘Administrative Systems, Recording Policy, Standards and Criteria’
(September 2010).
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TRAINING AND REVIEW
5.1

In respect of the Protocol for Concurrent Care and Criminal
Proceedings HSC Trusts and the PSNI will provide appropriate training
to their respective staff.

5.2

Ongoing audit will be undertaken to test adherence to the Protocol by
both PSNI and HSC Trusts. A copy of HSC Trusts Audit Form is
attached to this Guidance as Appendix 2.

5.3

The operation of the Protocol will be reviewed 6 months after
implementation and thereafter be subject to annual review.
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Health and
Social Care Trusts

APPENDIX 1 PROFORMA
REQUEST FOR INFORMATION FROM SOCIAL SERVICES TO PSNI IN
RELATION TO CONCURRENT CARE AND CRIMINAL PROCEEDINGS
Name of Case:
Nature of Case i.e. Public Law:
Venue for Children’s Case:
ICOS number for Children’s Case:
Venue for Criminal Case:
ICOS Number for Criminal Case:
Other relevant information:
Date of Court Direction for Disclosure:
Name of allocated Social Worker and contact details:
Telephone:
Mobile:
Email:
Signed:

Name (Print):

Date:

The information contained within this report is confidential and must not be
disclosed without the consent of the Court
PSNI Classification of this information in compliance with the Government
Protective Marking Scheme:
PSNI Investigating Officer and contact details:
Tel.

Mob.

Email

Details of Criminal Offences under investigation:
Copy of DASH Form:
Criminal Record (if relevant):
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Details of any Charges:
Details of Bail and any conditions:
Details of any pre assessment interview with child(ren):
Details of any Achieving Best Evidence interview with child(ren):
PSNI NICHE file number:
Details of Interviews still to be completed:
Details of Witness Statements to be obtained:
Details of any medical examinations and by whom:
Date file sent to PPS:
Date for PPS Direction:
Date set for Preliminary Enquiry:
Date of Arraignment:
Date set for Criminal Trial:
Date of any ‘No Prosecution’ decision:
Other details that may be relevant in Children’s proceedings e.g. Views of first
officer at scene, records of emergency telephone calls:
Do the PPS need to be consulted before release of information to the Trust?
Yes/No
If yes, please provide the reason for this:

Signed:
Date:

Name (Print):

Rank:
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Number :

Health and
Social Care Trusts
PATHWAY
Children/families involved in concurrent care and criminal proceedings
Public Law Proceedings initiated by Trust

Are there criminal investigations ongoing/commenced in
respect of any relevant parties during the lifetime of the
public law proceedings?

Yes

No

No further
action

Field social worker to complete Appendix 1 Proforma and lodge a
C1/C2 application for first/next direction hearing to request
access to statements/reports prepared for criminal hearing, e.g.
suspects/ witness statement, victims statement (involving
children) FMO/specialist assessments.

On receipt of the directions of the Court – field SW to forward
Appendix 1 Proforma and copy of directions within 5 working
days to Senior Practitioner attached to PPU and cc to Principal
Officer/SWSM for PPANI.
Senior Practitioner to liaise with the PPU Inspector to complete
Appendix 1 Proforma and seek copies of requested documentation
or a summary report to assist the Court in its deliberations with
regard to care matters. Where the Investigating Officer is not
attached to the PPU, the PPU Inspector will pursue completion of
the Appendix 1 Proforma through his/her respective colleagues.
Outstanding information to be followed up by Field Social Worker
with the Investigating Officer. If a problem arises accessing the
information Field Social Worker to liaise with the Senior
Practitioner attached to the PPU.
Completed Appendix 1 Proforma and accompanying documents to
be emailed back to Field Social Worker and copied to Principal
Officer/SWSM for PPANI within 28 days of the request to the
PPU Inspector.

Footnote – Senior Practitioner attached to PPUs will respond to requests for information from
within their own Trust area and will assist colleagues from other Trust areas in directing the
Appendix 1 Proforma and accompanying directions to the appropriate PPU Inspector.
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CONTACT DETAILS FOR PPU/PPANI HSC STAFF
PPU Senior Practitioners
PPANI Principal Officers/SWSM

Office Address and Telephone Numbers

BHSCT PPU Senior Practitioner

Willowfield PSNI Station
277 Woodstock Road
Belfast
BT6 8PR

stephen.williamson@belfasttrust.hscni.net

Tel: 028 90650222 ext 30836
Mob. 07825147523
BHSCT
Gateway
110 Saintfield Road
BT8 6HD

BHSCT PPANI Principal Officer
karen.mccall@belfasttrust.hscni.net

Tel: 02890 507000
Mob. 07803289515

SEHSCT
81 Market Street
Downpatrick
BT30 6LZ

SEHSCT PPU Senior Practitioner
karen.gleeson@setrust.hscni.net

Tel: 028 44613511
Mob. 07525896923

SEHSCT PPANI Principal Officer
maria.canning@setrust.hscni.net

SEHSCT
Level 4
Lisburn Health Centre
25 Linenhall Street
Lisburn
BT28 1LU
Tel: 028 92665181
Mob. 07525898778

NHSCT PPU Senior Practitioner
amanda.grant@northerntrust.hscni.net

NHSCT
Gateway
7a Castlerock Road
Coleraine
BT51 3HP

NHSCT PPANI Social Work Sector Manager
nick.robinson@northerntrust.hscni.net

Tel: 03001234333
Mob. 07702249236
Making Changes Project
Antrim Family Centre
412 Firmount Drive
Greystone
Antrim
BT41 1JL
Tel: 02894428715
Mob. 07774706821
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SHSCT
Lisanally House
Lisanally Lane
Armagh
BT61 7HW

SHSCT PPU Senior Practitioner
patricia.larkin2@southerntrust.hscni.net

SHCST PPANI Principal Officer
stephen.sherry@southerntrust.hscni.net

Tel: 02837 520 587
Mob. 07841101708

Address same as above
Tel: 02837 520 502
Mob. 07834325945

WHSCT
Community Services Department
Tyrone and Fermanagh Hospital
1 Donaghanie Road
Omagh
BT79 0NS

WHSCT PPU Senior Practitioner
ursula.mcelroy@westerntrust.hscni.net

Tel: 028 82835208
Mob. 07725704493
Address same as above
Tel: 028 82835021
Mob. 07958035065

WHSCT PPANI Principal Officer
derek.ballard@westerntrust.hscni.net
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PSNI DISTRICTS MAP AND CONTACTS

Name

Designation

Extension

Tara Swann

Inspector Public Protection

30575

Tricia Wallace

Inspector A District

28888

David Burns

Inspector B District

30837

Paul Rowland

Inspector B District

23564

Richard Graham

Inspector C District

33759

Christopher St John

Inspector D District

36603

William McCallum

Inspector E District

40392

Nicola Marshall

Inspector E District

39073

Jason McNally

Inspector F District

56043

Jonathan Carroll

Inspector G District

40754

Bob Blemmings

Inspector H District

83136
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APPENDIX 32
SECTION 5: CONCURRENT CRIMINAL AND CARE PROCEEDINGS
COMPARISON OF:

NON-MOLESTATION ORDERS (NMO)
SEXUAL OFFENCES PREVENTION ORDER(SOPO)
RISK OF SEXUAL HARM ORDER(RSHO)
PROTECTION FROM HARASSMENT INJUNCTION

(The relevant statutory provisions in relation to each Order are set out
below)
NMO

SOPO

RSHO

Injunction

Who can
apply?

The person
Police
alleging the
need for the
Order –
providing they
are
“associated”.
Statutory
definition
means
effectively
family and
domestic
partners

Police

Any person
alleging the
need for an
injunction
in their
favour

Grounds

Any
Specified
behaviour
circumstances
that may
only (narrow)
constitute
“molestation”
(wide
interpretation)

Specified
circumstances
only
(narrow)

Course of
conduct
required (2
or more
acts
causing
distress or
alarm that
reasonable
person
would
recognise
would
cause
same)
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Duration
of Order

Minimum of 2
years

Set by
Court

Summary
conviction:
max fine
and/or 6
months
imprisonment

Summary
conviction:
max fine
and/or 6
months
imprisonment

Summary
conviction:
max fine
and/or 6
months
imprisonment

Conviction on
indictment: 5
years
imprisonment

Conviction on
indictment: 5
years
imprisonment

Conviction on
indictment: 5
years
imprisonment

Breach is an
arrestable
offence.

*Statute
prohibits a
conditional
discharge
being ordered

*Statute
prohibits a
conditional
discharge
being ordered

(Also provides
for criminal
offence where
injunction
has not been
granted)

Ex-Parte
Order

Available

Not available

Not Available

Available

Interim
Orders

Available

Available

Available

Available

Magistrates’
Court

County
Court/High
Court –
dependant on
damages
claimed

Penalty for
Breach

Specified limit Minimum of 5
or “until
years
further Order”
(in practice
tends to be >
2 yrs)

Fine up to
Level 4
and/or 3
months
imprisonment
(summary
offence only)
No prohibition
on ordering a
conditional
discharge

Jurisdiction Generally
Magistrates’
Magistrates’
Court
Court – but
provision for
transfer in
certain
circumstances
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Non-Molestation Orders
Relevant legislation:
(a) Family Homes and Domestic Violence (NI) Order 1998
(b) Family Homes and Domestic Violence (Allocation of
Proceedings) Order (Northern Ireland) 1999
Article 3 of the 1998 Order provides a definition of “associated persons” who
may apply for such an order:
“Meaning of "cohabitees", "relevant child" and "associated persons"
3. (1) For the purposes of this Order –
(a) "cohabitees" are a man and a woman who, although not married to each other,
are living together as husband and wife; and
(b) "former cohabitees" is to be read accordingly, but does not include cohabitees
who have subsequently married each other.
(2) In this Order "relevant child", in relation to any proceedings under this Order,
means (a) any child who is living with or might reasonably be expected to live with either
party to the proceedings;
(b) any child in relation to whom an order under the Adoption (Northern Ireland)
Order 1987 or the Children (Northern Ireland) Order 1995 is in question in the
proceedings; and
(c) any other child whose interests the Court considers relevant.
(3) For the purposes of this Order a person is associated with another person if (a) they are or have been married to each other;
(b) they are cohabitees or former cohabitees;
(c) they live or have lived in the same household, otherwise than merely by reason
of one of them being the other's employee, tenant, lodger or boarder;
(d) they are relatives;
(e) they have agreed to marry one another (whether or not that agreement has been
terminated);
(f) in relation to any child, they are both persons falling within paragraph (4); or
(g) they are parties to the same family proceedings (other than proceedings under
this Order).
(4) A person falls within this paragraph in relation to a child if (a) he is a parent of the child; or
(b) he has or has had parental responsibility for the child.
(5) If a child has been adopted or has been freed for adoption by virtue of any
of the provisions mentioned in Article 16(1) of the Adoption (Northern
Ireland) Order 1987, two persons are also associated with each other for the
purposes of this Order if -
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(a) one is a natural parent of the child or a parent of such a natural
parent; and
(b) the other is the child or any person (i) who has become a parent of the child by virtue of an
adoption order or has applied for an adoption order, or
(ii) with whom the child has at any time been placed for
adoption.
(6) A body corporate and another person are not, by virtue of paragraph (3)(f)
or (g), to be regarded for the purposes of this Order as associated with each
other.

Relatives, as provided in paragraph (3)(d) is given further definition in Article
2(2) as:
"relative", in relation to a person, means –
(a) the father, mother, stepfather, stepmother, son, daughter, stepson,
stepdaughter, grandmother, grandfather, grandson or granddaughter
of that person or of that person's spouse or former spouse, or
(b) the brother, sister, uncle, aunt, niece or nephew (whether of the
full blood or of the half blood or by affinity) of that person or of that
person's spouse or former spouse,
and includes, in relation to a person who is living or has lived with another
person as husband and wife, any person who would fall within paragraph (a)
or (b) if the parties were married to each other;”

Article 20
Provides the statutory framework for Non-Molestation Orders:
“20. (1) In this Order a "non-molestation order" means an order containing
either or both of the following provisions (a) provision prohibiting a person ("the respondent") from molesting
another person who is associated with the respondent;
(b) provision prohibiting the respondent from molesting a relevant
child.
(2) The Court may make a non-molestation order (a) if an application for the order has been made (whether in other
family proceedings or without any other family proceedings being
instituted) by a person who is associated with the respondent; or
(b) if in any family proceedings to which the respondent is a party the
Court considers that the order should be made for the benefit of any
other party to the proceedings or any relevant child even though no
such application has been made.
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(3) In paragraph (2) "family proceedings" includes proceedings in which the
Court has made an emergency protection order under Article 63 of the
Children (Northern Ireland) Order 1995 which includes an exclusion
requirement (as defined in Article 63A(3) of that Order).
(4) Where an agreement to marry is terminated, no application under
paragraph (2)(a) may be made by virtue of Article 3(3)(e) by reference to that
agreement after the end of the period of three years beginning with the day
on which it is terminated.
(5) In deciding whether to exercise its powers under this Article and, if so, in
what manner, the Court shall have regard to all the circumstances including
the need to secure the health, safety and well-being (a) of the applicant or, in a case falling within paragraph (2)(b), the
person for whose benefit the order would be made; and
(b) of any relevant child.
(6) A non-molestation order may be expressed so as to refer to molestation in
general, to particular acts of molestation, or to both.
(7) A non-molestation order may be made for a specified period or until
further order.
(8) A non-molestation order which is made in other family proceedings
ceases to have effect if those proceedings are withdrawn or dismissed.”

By virtue of the Rules an application is made in Form F1 on notice – unless
Article 23 is invoked:
Ex parte orders
“23. -

(1) The Court may, in any case where it considers that it is just and
convenient to do so, make an occupation order or a non-molestation order
even though the respondent has not been given such notice of the
proceedings as would otherwise be required by rules of Court.
(2) In determining whether to exercise its powers under paragraph (1), the
Court shall have regard to all the circumstances including (a) any risk of significant harm to the applicant or a relevant child,
attributable to conduct of the respondent, if the order is not made
immediately,
(b) whether it is likely that the applicant will be deterred or prevented
from pursuing the application if an order is not made immediately,
and
(c) whether there is reason to believe that the respondent is aware of
the proceedings but is deliberately evading service and that the
applicant or a relevant child will be seriously prejudiced by the delay
involved -
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(i) where the Court is a Court of summary jurisdiction, in
effecting service of proceedings, or
(ii) in any other case, in effecting substituted service.
(3) If the Court makes an order by virtue of paragraph (1), it shall afford the
respondent an opportunity to make representations relating to the order as
soon as just and convenient at a full hearing.
(4) If, at a full hearing, the Court makes an occupation order ("the full
order"), then for the purposes of calculating the maximum period for which
the full order may be made to have effect, the relevant Article shall apply as
if the period for which the full order will have effect began on the date on
which the initial order first had effect.
(5) In this Article "full hearing" means a hearing of which notice has been given to all the
parties in accordance with rules of Court;
"initial order" means an occupation order made by virtue of paragraph (1);
and
"relevant Article" means Article 11(10), 13(10), 14(10), 15(6) or 16(6).”

Other provisions within the 1998 Order in relation to the making of an
application worthy of note are:
•
•

The leave of the Court is required for an application to be brought by a
child under 16 (Article 21)
There is no statutory definition of “molestation” therefore a wide
interpretation can be placed on behaviour that may support an order
being granted.

Case-law to note:
•

•

A Wallace v Colin Robert Kennedy [2003] NICA 35 – Carswell LCJ (as
he then was) gave guidance to the DJ (MC)’s in relation to the
procedure for granting ex-parte orders, particularly: circumstances
should be considered with care as to whether Order appropriate; the
length of the Order should be limited until an inter partes hearing
date, which should be as soon as possible;
McLaughlin J considered the power of the Court extended to granting
an “exclusion zone” as a term within a Non-Molestation Order.

Once an order is granted and served:
“ 25.

Any person who contravenes (a) a non-molestation order;
(b) where there is in force a non-molestation order prohibiting that
person from molesting another person, an occupation order or an
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order under Article 18;
(c) an exclusion requirement included by virtue of Article 57A of the
Children (Northern Ireland) Order 1995 in an interim care order
under Article 57 of that Order; or
(d) an exclusion requirement included by virtue of Article 63A of the
Children (Northern Ireland) Order 1995 in an emergency protection
order under Article 63 of that Order,
shall be guilty of an offence and liable on summary conviction to a fine not
exceeding level 4 on the standard scale or to imprisonment for a term not
exceeding three months or to both.”

By virtue of Article 26, breach of a Non-Molestation Order is classified as an
arrestable offence.
Appropriate Court
The majority of applications are dealt with by a Court of summary
jurisdiction, the “Domestic Proceedings Court”
Family Homes and Domestic Violence (Allocation of Proceedings) Order
(Northern Ireland) 1999
Article 4(1) - subject to Articles 4 and 5 – all applications shall be
commenced in a domestic proceedings Court;
Article 4(4) – if the Applicant is under the age of 18, proceedings must be
commenced in the High Court
Article 5(1) – an application to vary/discharge an order shall be commenced
in the Court which made the original order;
Article 7(2) – proceedings may be transferred to a Family Care Centre if: (1)
the Court considers the proceedings to be exceptionally complex
or involve – (i) a conflict with the law of another jurisdiction; (ii)
some novel or difficult point of law; or (iii) some question of
general public interest; (2) a child under 18 is a Respondent or
wishes to be a party; or (3) a party who by reason of a mental
disorder (Mental Health (NI) Order 1986) is incapable of managing
and administering his property and affairs.
Article 11 – county Court may transfer application to the High Court “where
it considers that the proceedings are appropriate for
determination in the High Court”
The provisions also provide that the application may be transferred to any
other Court if it is considered appropriate for it to be heard with other family
proceedings pending in the receiving Court.
Sexual Offences Prevention Orders
Relevant Legislation:
• Sexual Offences Act 2003
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“104

Sexual offences prevention orders: applications and grounds
(1) A Court may make an order under this section in respect of a
person ("the defendant") where any of subsections (2) to (4) applies to
the defendant and(a) where subsection (4) applies, it is satisfied that the
defendant's behaviour since the appropriate date makes it
necessary to make such an order, for the purpose of protecting
the public or any particular members of the public from serious
sexual harm from the defendant;
(b) in any other case, it is satisfied that it is necessary to make
such an order, for the purpose of protecting the public or any
particular members of the public from serious sexual harm
from the defendant.
(2) This subsection applies to the defendant where the Court deals
with him in respect of an offence listed in Schedule 3 or 5.
(3) This subsection applies to the defendant where the Court deals
with him in respect of a finding(a) that he is not guilty of an offence listed in Schedule 3 or 5 by
reason of insanity, or
(b) that he is under a disability and has done the act charged
against him in respect of such an offence.
(4) This subsection applies to the defendant where(a) an application under subsection (5) has been made to the
Court in respect of him, and
(b) on the application, it is proved that he is a qualifying
offender.
(5) A chief officer of police may by complaint to a Magistrates' Court
apply for an order under this section in respect of a person who
resides in his police area or who the chief officer believes is in, or is
intending to come to, his police area if it appears to the chief officer
that(a) the person is a qualifying offender, and
(b) the person has since the appropriate date acted in such a
way as to give reasonable cause to believe that it is necessary
for such an order to be made.
(6) An application under subsection (5) may be made to any
magistrates' Court whose commission area includes-
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(a) any part of the applicant's police area, or
(b) any place where it is alleged that the person acted in a way
mentioned in subsection (5)(b)”

“Qualifying Offender” is further defined by Section 106(5)–(7):
“(5) "Qualifying offender" means a person within subsection (6) or (7).
(6) A person is within this subsection if, whether before or after the
commencement of this Part, he(a) has been convicted of an offence listed in Schedule 3 (other than at
paragraph 60) or in Schedule 5,
(b) has been found not guilty of such an offence by reason of insanity,
(c) has been found to be under a disability and to have done the act
charged against him in respect of such an offence, or
(d) in England and Wales or Northern Ireland, has been cautioned in
respect of such an offence.
(7) A person is within this subsection if, under the law in force in a country
outside the United Kingdom and whether before or after the commencement of
this Part(a) he has been convicted of a relevant offence (whether or not he has
been punished for it),
(b) a Court exercising jurisdiction under that law has made in respect of
a relevant offence a finding equivalent to a finding that he is not guilty
by reason of insanity,
(c) such a Court has made in respect of a relevant offence a finding
equivalent to a finding that he is under a disability and did the act
charged against him in respect of the offence, or
(d) he has been cautioned in respect of a relevant offence.”

“107

SOPOs: effect
(1) A sexual offences prevention order(a) prohibits the defendant from doing anything described in
the order, and
(b) has effect for a fixed period (not less than 5 years) specified
in the order or until further order.
(2) The only prohibitions that may be included in the order are those
necessary for the purpose of protecting the public or any particular
members of the public from serious sexual harm from the defendant.
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(3) Where(a) an order is made in respect of a defendant who was a
relevant offender immediately before the making of the order,
and
(b) the defendant would (apart from this subsection) cease to
be subject to the notification requirements of this Part while
the order (as renewed from time to time) has effect,
The defendant remains subject to the notification requirements.
(4) Where an order is made in respect of a defendant who was not a
relevant offender immediately before the making of the order(a) the order causes the defendant to become subject to the
notification requirements of this Part from the making of the
order until the order (as renewed from time to time) ceases to
have effect, and
(b) this Part applies to the defendant, subject to the
modification set out in subsection (5).
(5) The "relevant date" is the date of service of the order.
(6) Where a Court makes a sexual offences prevention order in
relation to a person already subject to such an order (whether made
by that Court or another), the earlier order ceases to have effect.
(7) Section 106(3) applies for the purposes of this section and section
108”

It should be noted that a SOPO remains in force for a period of at least 5
years, and cannot be discharged prior to the expiry of that period save with
the consent of the defendant and police.
“113

Offence: breach of SOPO or interim SOPO
(1) A person commits an offence if, without reasonable excuse, he
does anything which he is prohibited from doing by(a) a sexual offences prevention order;
(b) an interim sexual offences prevention order;
(c) an order under section 5A of the Sex Offenders Act 1997 (c.
51) (restraining orders);
(d) an order under section 2, 2A or 20 of the Crime and
Disorder Act 1998 (c. 37) (sex offender orders and interim
orders made in England and Wales and in Scotland);
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(e) an order under Article 6 or 6A of the Criminal Justice
(Northern Ireland) Order 1998 (S.I. 1998/2839 (N.I. 20)) (sex
offender orders and interim orders made in Northern Ireland).
(2) A person guilty of an offence under this section is liable(a) on summary conviction, to imprisonment for a term not
exceeding 6 months or a fine not exceeding the statutory
maximum or both;
(b) on conviction on indictment, to imprisonment for a term not
exceeding 5 years.
(3) Where a person is convicted of an offence under this section, it is
not open to the Court by or before which he is convicted to make, in
respect of the offence, an order for conditional discharge or, in
Scotland, a probation order”

Risk of Sexual Harm Orders
Relevant legislation:
• Sexual Offences Act 2003
“123

Risk of sexual harm orders: applications, grounds and effect
(1) A chief officer of police may by complaint to a magistrates' Court
apply for an order under this section (a "risk of sexual harm order") in
respect of a person aged 18 or over ("the defendant") who resides in
his police area or who the chief officer believes is in, or is intending to
come to, his police area if it appears to the chief officer that(a) the defendant has on at least two occasions, whether before
or after the commencement of this Part, done an act within
subsection (3), and
(b) as a result of those acts, there is reasonable cause to believe
that it is necessary for such an order to be made.
(2) An application under subsection (1) may be made to any
magistrates' Court whose commission area includes(a) any part of the applicant's police area, or
(b) any place where it is alleged that the defendant acted in a
way mentioned in subsection (1)(a).
(3) The acts are-
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(a) engaging in sexual activity involving a child or in the
presence of a child;
(b) causing or inciting a child to watch a person engaging in
sexual activity or to look at a moving or still image that is
sexual;
(c) giving a child anything that relates to sexual activity or
contains a reference to such activity;
(d) communicating with a child, where any part of the
communication is sexual.
(4) On the application, the Court may make a risk of sexual harm
order if it is satisfied that(a) the defendant has on at least two occasions, whether before
or after the commencement of this section, done an act within
subsection (3); and
(b) it is necessary to make such an order, for the purpose of
protecting children generally or any child from harm from the
defendant.
(5) Such an order(a) prohibits the defendant from doing anything described in
the order;
(b) has effect for a fixed period (not less than 2 years) specified
in the order or until further order.
(6) The only prohibitions that may be imposed are those necessary for
the purpose of protecting children generally or any child from harm
from the defendant.
(7) Where a Court makes a risk of sexual harm order in relation to a
person already subject to such an order (whether made by that Court
or another), the earlier order ceases to have effect.”

“124

Section 123: interpretation
(1) Subsections (2) to (7) apply for the purposes of section 123.
(2) "Protecting children generally or any child from harm from the
defendant" means protecting children generally or any child from
physical or psychological harm, caused by the defendant doing acts
within section 123(3).
(3) "Child" means a person under 16.
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(4) "Image" means an image produced by any means, whether of a
real or imaginary subject.
(5) "Sexual activity" means an activity that a reasonable person
would, in all the circumstances but regardless of any person's
purpose, consider to be sexual.
(6) A communication is sexual if(a) any part of it relates to sexual activity, or
(b) a reasonable person would, in all the circumstances but
regardless of any person's purpose, consider that any part of
the communication is sexual.
(7) An image is sexual if(a) any part of it relates to sexual activity, or
(b) a reasonable person would, in all the circumstances but
regardless of any person's purpose, consider that any part of
the image is sexual.
(8) In this section, as it applies to Northern Ireland, subsection (3) has
effect with the substitution of "17" for "16"”.

A RSHO has a statutory minimum duration of 2 years.
“128

Offence: breach of RSHO or interim RSHO
(1) A person commits an offence if, without reasonable excuse, he does
anything which he is prohibited from doing by(a) a risk of sexual harm order; or
(b) an interim risk of sexual harm order.
(2) A person guilty of an offence under this section is liable(a) on summary conviction, to imprisonment for a term not
exceeding 6 months or a fine not exceeding the statutory
maximum or both;
(b) on conviction on indictment, to imprisonment for a term not
exceeding 5 years.
(3) Where a person is convicted of an offence under this section, it is
not open to the Court by or before which he is convicted to make, in
respect of the offence, an order for conditional discharge.”
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Protection from Harassment Injunction
Relevant legislation:
• Protection from Harassment (Northern Ireland) Order 1997
Interpretation
“Article 2 (2)
o

In this Order references to harassing a person include
alarming the person or causing the person distress.
For the purposes of this Order a “course of conduct” must
involve conduct on at least two occasions and “conduct”
includes speech. “

Prohibition of Harassment
“Article 3 (1) A person shall not pursue a course of conduct –
•
which amounts to harassment of another; and
•
which he knows or ought to know amounts to harassment of the
other.
(2)

For the purposes of this Article, the person whose course of
conduct is in question ought to know that it amounts to
harassment of another if a reasonable person in possession
of the same information would think the course of conduct
amounted to harassment of the other.

(3)

Paragraph (1) does not apply to a course of conduct if the
person who pursued it shows (1) that it was pursued for the purpose of preventing or detecting
crime;
(2) that it was pursued under any statutory provision or rule of law
or to comply with any condition or requirement imposed by any
person under any statutory provision; or;
(3) that in the particular circumstances the pursuit of the course of
conduct was reasonable.”
The test may therefore be framed as:
a. Was there conduct on at least 2 occasions?
b. Was the result of that conduct that the Applicant was caused
distress or alarm?
c. Would a reasonable person realise that the conduct alleged would
cause the Applicant distress or alarm?
Article 5(6) provides that breach of such an injunction is a criminal offence,
paragraph (7) outlines the sentencing power of the Court:
“Summary conviction: maximum fine and/or 6 months
imprisonment;
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Conviction on indictment: 5 years imprisonment.”
Article 7 also provides power to a Court sentencing a defendant when
convicted of an offence under the same statute to put in place a restraining
order, breach of which is punishable by the same sentence as breach of an
injunction.
Relevant Offences for Sexual Offences Prevention Orders:
“SCHEDULE 3
Section 80
SEXUAL OFFENCES FOR PURPOSES OF PART 2
Northern Ireland
61

Rape.

62

An offence under section 52 of the Offences against the Person
Act 1861 (c. 100) (indecent assault upon a female) if(a) where the offender was under 18, he is or has been
sentenced, in respect of the offence, to imprisonment for a
term of at least 12 months;
(b) in any other case(i) the victim was under 18, or
(ii) the offender, in respect of the offence or finding,
is or has been(a) sentenced to a term of imprisonment,
(b) detained in a hospital, or
(c) made the subject of a community sentence
of at least 12 months.

63

An offence under section 53 or 54 of that Act (abduction of
woman by force for unlawful sexual intercourse) if the offender(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to
imprisonment for a term of at least 12 months.

64

An offence under section 61 of that Act (buggery) if(a) the offender was 20 or over, and
(b) the victim or (as the case may be) other party was
under 18.

65

An offence under section 62 of that Act of assault with intent to
commit buggery if the victim or (as the case may be) other party
was under 18, and the offender -
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(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to
imprisonment for a term of at least 12 months.
66

An offence under section 62 of that Act of indecent assault upon
a male person if(a) where the offender was under 18, he is or has been
sentenced, in respect of the offence, to imprisonment for a
term of at least 12 months;
(b) in any other case(i) the victim was under 18, or
(ii) the offender, in respect of the offence or finding,
is or has been(a) sentenced to a term of imprisonment,
(b) detained in a hospital, or
(c) made the subject of a community sentence
of at least 12 months.

67

An offence under section 2 of the Criminal Law Amendment Act
1885 (c. 69) (procuration) if the offender(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to
imprisonment for a term of at least 12 months.

68

An offence under section 3 of that Act (procuring defilement of
woman by threats or fraud, etc.) if the offender(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to
imprisonment for a term of at least 12 months.

69

An offence under section 4 of that Act of unlawful carnal
knowledge of a girl under 14 if the offender(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to
imprisonment for a term of at least 12 months.

70

An offence under section 5 of that Act of unlawful carnal
knowledge of a girl under 17, if the offender was 20 or over.

71

An offence under section 7 of that Act (abduction of girl under 18)
if the offender(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to
imprisonment for a term of at least 12 months.

72

An offence under section 11 of that Act (homosexual offences) if-
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(a) the offender was 20 or over, and
(b) the victim or (as the case may be) other party was
under 18.
73

An offence under section 1 of the Punishment of Incest Act 1908
(c. 45) (incest by males), if (a) where the offender was under 18, he is or has been
sentenced in respect of the offence to imprisonment for a
term of at least 12 months;
(b) in any other case(i) the victim or (as the case may be) other party was
under 18, or
(ii) the offender, in respect of the offence or finding,
is or has been(a) sentenced to a term of imprisonment, or
(b) detained in a hospital.

74

An offence under section 2 of that Act (incest by females), if(a) where the offender was under 18, he is or has been
sentenced in respect of the offence to imprisonment for a
term of at least 12 months;
(b) in any other case(i) the victim or (as the case may be) other party was
under 18, or
(ii) the offender, in respect of the offence or finding,
is or has been(a) sentenced to a term of imprisonment, or
(b) detained in a hospital.

75

An offence under section 21 of the Children and Young Persons
Act (Northern Ireland) 1968 (c. 34) (causing or encouraging
seduction or prostitution of a girl under 17) if the offender(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to
imprisonment for a term of at least 12 months.

76

An offence under section 22 of that Act (indecent conduct towards
a child) if the offender(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to
imprisonment for a term of at least 12 months.

77

An offence under Article 3 of the Protection of Children (Northern
Ireland) Order 1978 (S.I. 1978/1047 (N.I. 17)) (indecent
photographs of children) if the offender-
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(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to
imprisonment for a term of at least 12 months.
78

An offence under section 170 of the Customs and Excise
Management Act 1979 (c. 2) (penalty for fraudulent evasion of
duty etc.) in relation to goods prohibited to be imported under
section 42 of the Customs Consolidation Act 1876 (c. 36)
(indecent or obscene articles), if the prohibited goods included
indecent photographs of persons under 16, and the offender(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to
imprisonment for a term of at least 12 months.

79

An offence under Article 9 of the Criminal Justice (Northern
Ireland) Order 1980 (S.I. 1980/704 (N.I. 6)) (inciting girl under 16
to have incestuous sexual intercourse) if the offender(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to
imprisonment for a term of at least 12 months.

80

An offence under Article 122 of the Mental Health (Northern
Ireland) Order 1986 (S.I. 1986/595 (N.I. 4)) (offences against
women suffering from severe mental handicap).

81

An offence under Article 123 of that Order (offences against
patients) if(a) where the offender was under 18, he is or has been
sentenced in respect of the offence to imprisonment for a
term of at least 12 months;
(b) in any other case, the offender, in respect of the offence
or finding, is or has been(i) sentenced to a term of imprisonment,
(ii) detained in a hospital, or
(iii) made the subject of a community sentence of at
least 12 months.

82

An offence under Article 15 of the Criminal Justice (Evidence,
etc.) (Northern Ireland) Order 1988 (S.I. 1988/1847 (N.I. 17)
(possession of indecent photographs of children) if the offender(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to
imprisonment for a term of at least 12 months.

83

An offence under section 3 of the Sexual Offences (Amendment)
Act 2000 (c. 44) (abuse of position of trust), if the offender, in
respect of the offence or finding, is or has been-

292

(a) sentenced to a term of imprisonment,
(b) detained in a hospital, or
(c) made the subject of a community sentence of at least 12
months.
84

An offence under Article 19 of the Criminal Justice (Northern
Ireland) Order 2003 (S.I. 2003/1247 (N.I. 13)) (buggery) if(a) the offender was 20 or over, and
(b) the victim or (as the case may be) other party was
under 17.

85

An offence under Article 20 of that Order (assault with intent to
commit buggery) if the victim was under 18 and the offender(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to
imprisonment for a term of at least 12 months.

86

An offence under Article 21 of that Order (indecent assault upon
a male) if(a) where the offender was under 18, he is or has been
sentenced, in respect of the offence, to imprisonment for a
term of at least 12 months;
(b) in any other case(i) the victim was under 18, or
(ii) the offender, in respect of the offence or finding,
is or has been(a) sentenced to a term of imprisonment,
(b) detained in a hospital, or
(c) made the subject of a community sentence
of at least 12 months.

87

An offence under section 15 of this Act (meeting a child following
sexual grooming etc.).

88

An offence under any of sections 16 to 19 of this Act (abuse of
trust) if the offender, in respect of the offence or finding, is or has
been(a) sentenced to a term of imprisonment,
(b) detained in a hospital, or
(c) made the subject of a community sentence of at least 12
months.

89

An offence under section 47 of this Act (paying for sexual services
of a child) if the victim or (as the case may be) other party was
under 17 and the offender-
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(a) was 18 or over, or
(b) is or has been sentenced in respect of the offence to a
term of imprisonment of at least 12 months.
90

An offence under section 66 of this Act (exposure) if(a) where the offender was under 18, he is or has been
sentenced in respect of the offence to imprisonment for a
term of at least 12 months;
(b) in any other case(i) the victim was under 18, or
(ii) the offender, in respect of the offence or finding,
is or has been(a) sentenced to a term of imprisonment,
(b) detained in a hospital, or
(c) made the subject of a community sentence
of at least 12 months.

91

An offence under section 67 of this Act (voyeurism) if(a) where the offender was under 18, he is or has been
sentenced in respect of the offence to imprisonment for a
term of at least 12 months;
(b) in any other case(i) the victim was under 18, or
(ii) the offender, in respect of the offence or finding,
is or has been(a) sentenced to a term of imprisonment,
(b) detained in a hospital, or
(c) made the subject of a community sentence
of at least 12 months.

92

An offence under section 69 or 70 of this Act (intercourse with an
animal, sexual penetration of a corpse) if (a) where the offender was under 18, he is or has been
sentenced in respect of the offence to imprisonment for a
term of at least 12 months;
(b) in any other case, the offender, in respect of the offence
or finding, is or has been(i) sentenced to a term of imprisonment, or
(ii) detained in a hospital.
Service offences

93

(1) An offence under-
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(a) section 70 of the Army Act 1955 (3 & 4 Eliz. 2 c. 18),
(b) section 70 of the Air Force Act 1955 (3 & 4 Eliz. 2 c.
19), or
(c) section 42 of the Naval Discipline Act 1957 (c. 53),
of which the corresponding civil offence (within the meaning of
that Act) is an offence listed in any of paragraphs 1 to 35.
(2) A reference in any of those paragraphs to being made the
subject of a community sentence of at least 12 months is to be
read, in relation to an offence under an enactment referred to in
sub-paragraph (1), as a reference to being sentenced to a term of
service detention of at least 112 days.
General
94

A reference in a preceding paragraph to an offence includes(a) a reference to an attempt, conspiracy or incitement to
commit that offence, and
(b) except in paragraphs 36 to 43, a reference to aiding,
abetting, Counselling or procuring the commission of that
offence.

95

A reference in a preceding paragraph to a person's age is(a) in the case of an indecent photograph, a reference to
the person's age when the photograph was taken;
(b) in any other case, a reference to his age at the time of
the offence.

96

In this Schedule "community sentence" has(a) in relation to England and Wales, the same meaning as
in the Powers of Criminal Courts (Sentencing) Act 2000 (c.
6), and
(b) in relation to Northern Ireland, the same meaning as in
the Criminal Justice (Northern Ireland) Order 1996 (S.I.
1996/3160 (N.I. 24)).

97

For the purposes of paragraphs 14, 44 and 78(a) a person is to be taken to have been under 16 at any
time if it appears from the evidence as a whole that he was
under that age at that time;
(b) section 7 of the Protection of Children Act 1978 (c. 37)
(interpretation), subsections (2) to (2C) and (8) of section
52 of the Civic Government (Scotland) Act 1982 (c. 45), and
Article 2(2) and (3) of the Protection of Children (Northern
Ireland) Order 1978 (S.I. 1978/1047 (N.I. 17))
(interpretation) (respectively) apply as each provision
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applies for the purposes of the Act or Order of which it
forms part.
98

A determination under paragraph 60 constitutes part of a
person's sentence, within the meaning of the Criminal Procedure
(Scotland) Act 1995 (c. 46), for the purposes of any appeal or
review.”

“SCHEDULE 5
Section 104
OTHER OFFENCES FOR PURPOSES OF PART 2
Northern Ireland
112

Murder.

113

Manslaughter.

114

Kidnapping.

115

Riot.

116

Affray.

117

False imprisonment.

118

An offence under section 4 of the Offences against the Person
Act 1861 (c. 100) (soliciting murder).

119

An offence under section 16 of that Act (threats to kill).

120

An offence under section 18 of that Act (wounding with intent
to cause grievous bodily harm).

121

An offence under section 20 of that Act (malicious wounding).

122

An offence under section 21 of that Act (attempting to choke,
suffocate or strangle in order to commit or assist in committing
an indictable offence).

123

An offence under section 22 of that Act (using chloroform etc.
to commit or assist in the committing of any indictable offence).

124

An offence under section 23 of that Act (maliciously
administering poison etc. so as to endanger life or inflict
grievous bodily harm).
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125

An offence under section 27 of that Act (abandoning children).

126

An offence under section 28 of that Act (causing bodily injury
by explosives).

127

An offence under section 29 of that Act (using explosives etc.
with intent to do grievous bodily harm).

128

An offence under section 30 of that Act (placing explosives with
intent to do bodily injury).

129

An offence under section 31 of that Act (setting spring guns
etc. with intent to do grievous bodily harm).

130

An offence under section 32 of that Act (endangering the safety
of railway passengers).

131

An offence under section 35 of that Act (injuring persons by
furious driving).

132

An offence under section 37 of that Act (assaulting officer
preserving wreck).

133

An offence under section 47 of that Act of assault occasioning
actual bodily harm.

134

An offence under section 2 of the Explosive Substances Act
1883 (c. 3) (causing explosion likely to endanger life or
property).

135

An offence under section 3 of that Act (attempt to cause
explosion, or making or keeping explosive with intent to
endanger life or property).

136

An offence under section 25 of the Criminal Justice (Northern
Ireland) Act 1945 (c. 15) (child destruction).

137

An offence under section 1 of the Infanticide Act (Northern
Ireland) 1939 (c. 5) (infanticide).

138

An offence under section 7(1)(b) of the Criminal Justice
(Miscellaneous Provisions) Act (Northern Ireland) 1968 (c. 28)
(assault with intent to resist arrest).

139

An offence under section 20 of the Children and Young Persons
Act (Northern Ireland) 1968 (c. 34) (cruelty to children).

140

An offence under section 8 of the Theft Act (Northern Ireland)
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1969 (c. 16) (robbery or assault with intent to rob).
141

An offence under section 9 of that Act of burglary with intent
to(a) inflict grievous bodily harm on a person, or
(b) do unlawful damage to a building or anything in it.

142

An offence under section 10 of that Act (aggravated burglary).

143

An offence of arson under Article 3 of the Criminal Damage
Northern Ireland) Order 1977 (S.I. 1977/426 (N.I. 4)).

144

An offence under Article 3(2) of that Order (destroying or
damaging property) other than an offence of arson.

145

An offence under Article 17 of the Firearms (Northern Ireland)
Order 1981 (S.I. 1981/155 (N.I. 2)) (possession of firearm with
intent to endanger life).

146

An offence under Article 17A of that Order (possession of
firearm with intent to cause fear of violence).

147

An offence under Article 18(1) of that Order (use of firearm to
resist arrest).

148

An offence under Article 18(2) of that Order (possession of
firearm at time of committing or being arrested for an offence
specified in Schedule 1 to that Order).

149

An offence under Article 19 of that Order (carrying a firearm
with criminal intent).

150

An offence under section 1 of the Taking of Hostages Act 1982
(c. 28) (hostage-taking).

151

An offence under section 1 of the Aviation Security Act 1982 (c.
36) (hijacking).

152

An offence under section 2 of that Act (destroying, damaging or
endangering safety of aircraft).

153

An offence under section 3 of that Act (other acts endangering
or likely to endanger safety of aircraft).

154

An offence under section 4 of that Act (offences in relation to
certain dangerous articles).
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155

An offence under section 1 of the Prohibition of Female
Circumcision Act 1985 (c. 38) (prohibition of female
circumcision).

156

An offence under Article 121 of the Mental Health (Northern
Ireland) Order 1986 (S.I. 1986/595 (N.I. 4) (ill-treatment of
patients).

157

An offence under section 134 of the Criminal Justice Act 1988
(c. 33) (torture).

158

An offence under section 1 of the Aviation and Maritime
Security Act 1990 (c. 31) (endangering safety at aerodromes).

159

An offence under section 9 of that Act (hijacking of ships).

160

An offence under section 10 of that Act (seizing or exercising
control of fixed platforms).

161

An offence under section 11 of that Act (destroying fixed
platforms or endangering their safety).

162

An offence under section 12 of that Act (other acts endangering
or likely to endanger safe navigation).

163

An offence under section 13 of that Act (offences involving
threats).

164

An offence under Article 9 of the Road Traffic (Northern Ireland)
Order 1995 (S.I. 1995/2994 (N.I. 18)) (causing death or
grievous bodily injury by dangerous driving).

165

An offence under Article 14 of that Order (causing death or
grievous bodily injury by careless driving when under the
influence of drink or drugs).

166

An offence under Article 6 of the Protection from Harassment
(Northern Ireland) Order 1997 (S.I. 1997/1180 (N.I. 9) (putting
people in fear of violence).

167

An offence under section 66 of the Police (Northern Ireland) Act
1998 (c. 32) (assaulting or obstructing a constable etc.).

168

An offence under Part II of the Channel Tunnel (Security) Order
1994 (S.I. 1994/570) (offences relating to Channel Tunnel
trains and the tunnel system).

169

An offence under section 51 or 52 of the International Criminal
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Court Act 2001 (c. 17) (genocide, crimes against humanity, war
crimes and related offences), other than one involving murder.
170

An offence under section 47 of this Act, where the victim or (as
the case may be) other party was 17 or over.

171

An offence under any of sections 48 to 53 or 57 to 59 of this
Act.
Service offences

172

An offence under(a) section 70 of the Army Act 1955 (3 & 4 Eliz. 2 c. 18),
(b) section 70 of the Air Force Act 1955 (3 & 4 Eliz. 2 c.
19), or
(c) section 42 of the Naval Discipline Act 1957 (c. 53),
of which the corresponding civil offence (within the meaning of
that Act) is an offence under a provision listed in any of
paragraphs 1 to 63.
General

173

A reference in a preceding paragraph to an offence includes(a) a reference to an attempt, conspiracy or incitement to
commit that offence, and
(b) a reference to aiding, abetting, Counselling or
procuring the commission of that offence.

174

A reference in a preceding paragraph to a person's age is a
reference to his age at the time of the offence.”
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APPENDIX 33
SECTION 7: CONCURRENT PROCEEDINGS
DRAFT LETTER FOR LIAISON WITH PSNI/PPS

Dear Sir,
In the matter of:
Insert name(s) of subject child(ren)
And in relation to an ongoing investigation/prosecution as follows:
(Proposed) Defendant:
Alleged Injured Party:
Date of incident (if known):
Name of Investigating Officer:
Stationed at:
PPS Reference Number: insert if available
Court:

insert location of court dealing with any prosecution

I would be grateful if you would note that there are Children Order
proceedings that are related to the above investigation/prosecution before
(insert relevant court) which are next listed for review on (insert date). The
Children Order proceedings consist of (insert brief details – i.e. whether it is
an application for a contact order or a care order etc).
To ensure that all relevant information is available and to enable
consideration of appropriate directions and/or a timetable for hearing of the
Children Order proceedings, I would be grateful if you would confirm the
following matters in advance of the next review date noted above:
(Insert which of the following matters are relevant and any other information
specifically sought having regards to the particular facts of the case)
• What is the nature of the complaint against the Defendant?
• When will a decision be issued as to whether a prosecution is to be
commenced against the proposed Defendant?
• What, if any, bail conditions is XXX currently subject to?
• What timescales do you anticipate for the disposal of the criminal
proceedings?
• In light of the concurrent Children Order proceedings, is there any
potential for the prosecution to be “fast-tracked”?
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(Care should be taken in individual cases to request specific information that
may be appropriate such as: whether the criminal proceedings are anticipated
to be dealt with at Magistrates’ Court or Crown Court level; when the next
significant step in the proceedings is anticipated (PE / Arraignment / Dates of
Trial / Sentencing etc.
In appropriate cases this letter may also refer to other matters requiring
consideration such as disclosure of documents from the PSNI or their views
regarding the timetabling of the children order matters)
Thank you for your kind attention to these matters. I would be grateful if
you would note my details as the nominated representative within the
Children Order proceedings to liaise with you, and as such I would be
grateful if you would continue to advise me of any significant developments
relating to this investigation/prosecution.
Yours etc
The nominated representative should ensure that further letters are sent to
obtain up-dated information as may be necessary during the course of the
Children Order proceedings to enable the Judge to be appraised of any
developments arising following the initial enquiry.
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APPENDIX 34
SECTION 7: CONCURRENT PROCEEDINGS
DRAFT KHANNA SUBPOENA
XX/XXXXX (ICOS Ref)
IN THE HIGH COURT OF JUSTICE IN NORTHERN IRELAND
FAMILY DIVISION
OFFICE OF CARE AND PROTECTION
(or IN THE FAMILY CARE CENTRE SITTING AT XXXXX)
Between:

A

Applicant

and
B

Respondent
Date of Birth
XXXX

Name of Child
XXXX

ELIZABETH THE SECOND, by the Grace of God, of the United Kingdom of
Great Britain and Northern Ireland and of Our other realms and territories
Queen, Head of the Commonwealth, Defender of the Faith:
To:

Insert name and address

We command you to attend the Family Division of the High Court of Justice
in Northern Ireland at the Royal Courts of Justice, Chichester Street, Belfast
(or appropriate Family Care Centre) on the XX day of XXXXXXXX at XXXX
o’clock.
And we also command you to bring with you and produce at the place
aforesaid and on the date and time stated:
Insert details of the documents required to be produced
Witness
Dated this

Lord Chief Justice of Northern Ireland
day of

20
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SECTION 8
DISCOVERY IN PUBLIC LAW PROCEEDINGS
8.1

The ‘Guide to Case Management in Public Law Proceedings’ (“the
Guide”) (Appendix 1) provides for the disclosure of documents at the
pre-proceedings stage 1. It states at paragraph 1.7 that all documents
disclosed should be treated in the same manner as if they had been
filed in Court in the course of proceedings and should not be disclosed
to any other person without either the consent of the person making
the disclosure and every other party to whom disclosure has been
made or where proceedings have been commenced, the leave of the
Court.

8.1.1 At paragraph 3.2 the Guide states that subject to the best interests of
the child and if the scheduled documents are in the power or
possession of the applicant Trust they must be disclosed to any
prospective party and any legal representative before the issue of
proceedings.
8.1.2 Trusts should seek legal advice and carefully scrutinise all
documentation to be disclosed at this stage.
For security of
information it is also advised that any documents disclosed should
indicate the name of the person in receipt of the document and be
watermarked or stamped ‘confidential’ alongside ‘parent’s copy’ or
‘Solicitor’s copy’ as appropriate.
It is also advised that these
documents are hand delivered to a parent and a parental receipt of
reports completed and filed (refer to Appendix 5).
8.1.3 To assist this process Trusts have compiled a ‘Before Issue’ Checklist
for social work professionals (refer to Appendix 4). The Trust may
withhold any of the scheduled documents only when satisfied that to
do so is in the interests of the child and where this is done the parties
must be told what has been done and the reasons. If any of the
checklist documents are being withheld in the best interests of the
child then the Trust must seek the direction of the Court as to their
disclosure at the initial directions hearing.
8.1.4 Trusts are charged with a positive obligation to promote a fair hearing
and to ensure clarity and openness in presenting public law
applications. Trusts already operate an open access policy. In
furtherance of these objectives best practice will normally require:8.1.5 Where proceedings are contemplated the Trust shall provide the
following documents, to any legal representative appointed by a
parent, in advance:
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Any relevant core assessment materials such as UNOCINI Initial and
Pathway Assessments, Article 4 Welfare Reports and Article 56
Investigation Reports;
Reports of any assessments completed on the proposed
Respondents;
Any other relevant reports and records containing key
information (which may include contact sheets and other
records of incidents upon which the Trust is likely to rely in
the event of proceedings);
Any relevant pre-existing care plans including any Child in
Need Plan or Child Protection Plan;

1.1.6 Where the provision of documents in advance would prejudice the
best interests of the child (for example if the application requires to
brought as a matter of emergency) then disclosure shall take place
at the earliest possible opportunity following the issue of
proceedings. Where the Trust considers that there are grounds
upon which any or all disclosure should be withheld, then the
appropriate application should be made to the assigned Judge at
the first directions hearing.
8.1.7 Trusts should closely scrutinise all documentation to be disclosed
unless there is particular information which the Trust feels should be
kept confidential, such as all advices from their legal advisors, or the
names of informants who requested their identity to be kept
confidential or the names of third parties. Arguments of Public
Interest Immunity may require consideration.
8.1.8 The parties are at liberty to request discovery of other specific
discoverable documentation relevant to the issues in the hearing,
other than what has already been provided, giving at least 21 days
notice for the production of same. The parties must specify particular
documents sought and blanket requests for copies of the entire file will
not be considered sufficient specific to require compliance with same.
Legal representatives for the Respondents are at liberty, by prior
arrangement, to attend Trust offices to peruse files and identify the
specific documents sought.
8.1.9 Should the Guardian ad Litem be of the view that there may be other
key discoverable documentation, he/she should bring this to the
attention of the Trust for consideration.
8.1.10 A charge will be levied for production of all copy discoverable
documents and notified to the relevant party in advance.
8.1.11 The obligation on the Trust to produce discovery of key discoverable
documentation as requested is ongoing throughout the hearing;
8.1.12 The Court will adjudicate on any disputes arising from the

305

discovery process following the issue of the appropriate
application.
8.1.13 Where discovery is sought by any of the parties to the
proceedings from non-parties the appropriate application shall be
made to the Court, normally on notice to the relevant third party.
8.2

All parties are reminded that there are strict conditions
attaching to discovery including the fact that documents are not to be
disclosed to non-parties to the proceedings and may not be used in
other proceedings without the consent of the Court. Breaches may
constitute a contempt of Court or other action and all parties are
reminded of their responsibility to preserve the integrity of confidential
documents.

8.2.1 Where one of the parties is a litigant in person, the Court should, at
the commencement of the case, or as soon as a party or notice party
who is a litigant in person is joined to such proceedings, pay special
attention in bringing this provision to the attention of such party and
point out to her/him the potential sanctions which she/he may risk
by a failure strictly to observe this provision.
8.3

All parties are responsible for the production of an agreed
index of the bundle of discovery to be provided to the Court for
hearing. At least 14 days in advance of the date set by the Court for
the lodgement of Hearing Bundles each Respondent shall notify the
Applicant of a list of specific documents upon which they intend to
rely at the hearing. The Applicant shall then provide a consolidated
list to all parties which shall form the index to the agreed bundle of
discoverable documents for the Hearing.

8.3.1 In cases in which one of the parties is a litigant in person, the Court
should order a party with representation to produce the bundle of
discovery in accordance with this provision.
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SECTION 9

ADOPTION

Significant reference is made in this section to Adoption: Regional Policy &
Procedures, Northern Ireland, published December 2010 which can be
accessed on-line at http://www.baaf.org.uk/webfm_send/2565. (Referenced
as ARP&P herein)
9.1

Principles:

9.1.1 The introduction of legal adoption established an important service
and has made it possible for children, whose parents are unable to
care for them, to become permanent members of new families. As a
consequence increasing numbers of children in Northern Ireland are
now members of adoptive families. (Chapter 1, ARP&P)
9.1.2 Practitioners should be aware of:
• The Adoption (Northern Ireland) Order 1987
• Adoption (Intercountry Aspects) Act (Northern Ireland) 2001
• Part IVA Family Proceedings Rules (Northern Ireland) 1996 (as
amended in 2003)
• Adoption Agencies Regulations (Northern Ireland) 1989
• Adoption of Children from Overseas Regulations (Northern
Ireland) 2002;
• Intercountry Adoption (Hague Convention) Regulations
(Northern Ireland) 2003
9.1.3 English case-law after the Children and Adoption Act of 2002 is of less
assistance in this area following legislative amendments that have not
yet been made in Northern Ireland despite a consultation undertaken
by the DHSSPSNI “Adopting the Future”. Two cases originating in
Northern Ireland have been before the House of Lords, Re P and Down
and Lisburn Trust v H and R. References are provided below in the
relevant section.
9.1.4 Where children are in the care of health and social care trusts there is
a duty to properly consider whether the child(ren) can be rehabilitated
to the care of their birth parent(s). In May 2007 Regional Policy on
Permanence was published which highlights that: “The central theme
of permanency planning is to ensure that children/young people move
quickly from an uncertain care placement to the security of a safe and
stable permanent family with their birth parent(s) or other carers”.
(For Permanence Policy in NI, see Chapter 4 and Appendix 4, ARP&P).
9.2

Eligibility to Adopt

9.2.1 Before commencing an application for adoption care should be taken
to ensure that the Applicants meet the eligibility criteria:
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•
•

Sole Applicant, Married Applicants – Articles 14, 15 of the 1987
Order; also see Re P and Others (AP) (Appellants) (Northern
Ireland) [2008] UKHL 38
Child to have lived with adopters before an order can be made Article 13 of the 1987 Order – consider whether the 13 week or
12 month time requirement applies.

9.2.2 See also Chapter 5 of ARP&P
9.3.

Adoption Agency Placement Adoptions:

9.3.1 For Adoption Agency Functions see Chapter 3, ARP&P
9.3.2 For full details of the Adoption Panels see Chapter 6, ARP&P
9.3.3 Where a parents’ wishes to place a child for adoption, or where it is
judged that a child removed from their parent(s) cannot safely be
returned and that adoption is the appropriate care plan for the child,
adoption agencies are required to make arrangements for the child to
be placed with approved adopters
9.3.3 In taking any decision about the adoption of a child, the court must
be satisfied that adoption is in the interests of the child – Article 9,
1987 Order.
9.3.4 If a parent wishes their child to be adopted, they can provide written
agreement to adoption but note:
• Consent is not valid if it is signed within 6 weeks of the child’s
birth - Article 16(3) of the 1987 Order;
• Consideration should be given as to whether the parent has
capacity to consent;
• Consent must be signed in the form prescribed by the Rules
(save with the leave of the court)– Form A3 (Agreement – Freeing
Cases) or Form A11 (Consent to an Adoption Order) – Rule
4A.19 of the 1996 Rules as amended in 2003;
• Consent can be withdrawn at any time until the hearing at
which the adoption order (or freeing for adoption order) is
granted (insert ref)
• Parental consent for adoption for adoption must be signed in
the presence of a Lay magistrate and the child’s birth certificate
must be appropriately identified (see section 7.2.1 ARPP)
9.3.5 Adoption can be achieved for a child by an Adoption Agency in three
ways:
• By the child being placed for adoption with parental consent;
• By the parent consenting to an order freeing the child for
adoption;
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•

9.4

Where the parent does not consent, the adoption agency can
apply for an order freeing the child for adoption (without
parental consent);

Freeing for Adoption

9.4.1 An Order can be made freeing a child for adoption either with or
without parental agreement. Where parental consent is not given
then the consent must be dispensed with.
9.4.2 Consideration should be given to concurrent proceedings where an
application for a Care Order is already before the court, which would
achieve implementation of the care plan proposed in a timely fashion
commensurate with the child’s age and stage of development
Consideration should be given to placing the child with dual approved
carers in appropriate cases to minimise disruption.
9.4.3 On a first direction hearings upon such an application the parties
should consider:
• What is the evidence in respect of likelihood of placement?
• Is any expert evidence required?
• The filing of a response to the Statement of Facts if consent is
withheld?
• The ground relied upon to dispense with consent – has the
appropriate ground been cited having regard to the
circumstances of the case? (Articles 16(2)(a) – (f) of the 1987
Order);
• The position of a birth father who does not have parental
responsibility and notification to him (Use Form Adopt 3D
ARP&P to achieve his views)
9.4.3 For the full process involved in an agency adoption see Chapter 7 of
ARP&P.
9.5

Adoption Application

9.5.1 This can be made be following the granting of a freeing order and
formal placement for adoption by the adoption agency, or may be a
private adoption (e.g. Step-Parent adoption). The same principles
apply for practitioners in relation to consent.
9.5.2 The Application is made in Form A9.
9.5.3 See Chapter 8 of ARP&P.
9.5.3 Before issuing the application the following should be considered:
• Are the proposed Applicants eligible to apply?
• Who holds parental responsibility for the child?
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•
•
•
•
9.6

Can consent be obtained, or is an application necessary to
dispense with consent?
If an application is made to dispense with consent – has the
appropriate ground been pleaded; does the statement of facts
address the relevant issues?
Who should be placed on notice of the Application?
Has the requisite notice (Form A10) been provided to the local
H&SST? – Article 22 of the 1987 Order

Dispensing with Consent

9.6.1 Where consent is not given by the parent(s) to either a Freeing Order
or an Adoption Order an application can be made to dispense with
consent on one of the grounds mentioned in Article 16(2)(a) – (f).
9.6.2 If an application is made to dispense with consent then the Applicant
must file 3 copies of the Statement of Facts relied upon to dispense
with consent.
9.6.3 If the ground relied on to dispense with consent is “cannot be found”
then service is not required – Rule 4A.16(3)
9.7

Post-Adoption Contact

9.7.1 Historically most adoptions were “closed” and contact rarely took
place with birth relatives after adoption. It is now recognised that
there are much greater opportunities for direct contact with birth
parents with the purpose of maintaining the child’s birth identity in
particular. Contact will now not take place post-adoption only in
circumstances where it can be shown that it will be detrimental to the
child’s overall welfare. Consideration should be given to direct and
indirect contact.
9.7.2 See Down Lisburn Health & Social Services Trust and another v H and
Another [2006] UKHL 36
9.7.3 Arrangements should be made to allow the birth parent(s) and
prospective adoptive parents to meet before the adoption is finalised.
While circumstances may arise where this is not appropriate, best
practice is to facilitate this meeting wherever possible.
9.7.4 There is facility for a Contact Order to be granted in favour of a birth
parent upon the making of an Adoption Order pursuant to Article 8 of
the Children (Northern Ireland) Order 1995, there is however an
expectation that an agreement will be achieved to allow arrangements
to progress with flexibility and with regard to the “no order principle”;
9.7.5 See also Chapter 9 of ARP&P for the Regional Guidance on Post
Adoption Services.
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9.8

Adoptions with a Foreign Element

9.8.1 See Chapter 13 of ARP&P
9.8.2 Practitioners should consider whether an Adoption Order has already
been granted in respect of the child in another country, and if yes,
what the status of that country is.
9.8.3 Hague Convention Countries- full convention adoption orders made in
the child’s country of origin are recognised in the UK, interim orders
granted in the child’s country of origin are formalised after a period of
time and on receipt of the required post placement reports from the
HSCT or where the child is permitted to be brought into NI for the
purpose of adoption, the prospective adopters must lodge an
application to adopt in NI.
9.8.4 Non-convention designated countries – all adoption orders granted in
the child’s country of origin are recognised in the UK so no further
legal application is required.
9.8.5 Non-convention non-designated countries -adoptions made in the
child’s country of origin have no legal status in the UK so the
prospective adopters must lodge an adoption application in NI.
9.8.6 Where it is identified that an adoption application requires to be made
in Northern Ireland then the normal process for an Adoption Order
application applies.
9.9

Role of the Guardian ad Litem in Adoption Proceedings

9.9.1 See Chapter 14 of ARP&P
9.9.2 The duties of a Guardian ad Litem in applications to Free a Child for
Adoption are defined by Rule 4A.6 and in applications for Adoption
Orders are defined by Rule 4A.18.
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SECTION 10

EXPERTS

10.1.1 In keeping with the principle that applications for leave to instruct
experts should be considered at the earliest possible stage of proceedings,
the first directions hearing within the ‘Guide to Case Management in Public
Law Proceedings’ (Appendix 1) provides for the identification of any need for
assessment or the instruction of expert witnesses by day 40 at the latest.
10.1.2 At this stage the Guardian ad Litem’s initial analysis shall include
consideration, among other matters, of any need for expert evidence and
advice and, if required, the identities of appropriate and available experts
and the timescales for their report.
10.1.2 By day 45 or the next possible sitting of a Family Proceedings Court
the Case Management hearing will among other matters consider and
determine all applications for leave to instruct expert witnesses and direct
any meeting of experts.
10.2 Introduction
10.2.1
The guidance in this section applies equally to public and
private law cases in which experts are instructed.
10.2.2
It is of critical importance to distinguish the respective functions
of experts and of the Courts:
(a) The expert forms an objective assessment, and expresses
an opinion within the area of his expertise. This may include
an opinion on the issues in the case, but the Court decides
particular issues in individual cases
(b) It is not for the Court to become involved in controversy
between experts, except in the rare case where such
controversy is an issue in the case.
10.2.3
The Court depends on the skill, knowledge, and above all, the
professional and intellectual integrity of the expert witness. The court must
scrutinise the relevant credentials, experience and qualifications of the
expert. Any application presented to the court for engagement of an expert
must be accompanied by their curriculum vitae. The expert’s report should
have attached their curriculum vitae and an expert witness declaration in
accordance with Practice Direction number 11/2003 “Expert’s Declaration”.
10.3 Guiding Principles
10.3.1
Three cardinal principles underlie the approach of the Court to
expert evidence in Family Proceedings. They are as follows:

312

(a) The proceedings are non-adversarial.
10.3.2 This means that the Court is not concerned with whether one side or
the other will succeed in achieving the result which that side wants. The
Court is concerned with the welfare of the children who are the subject of
the proceedings: their welfare is the Court’s paramount consideration and
the views and aspirations of the other parties to the proceedings are relevant
only insofar as they reflect on the welfare of the children involved.
(b) The proceedings are confidential.
10.3.3 Statements and other papers generated by the Court process in
Family Proceedings are confidential to the Court, and it is a contempt of
Court to disclose them to a person who is not a party to the proceedings
without the Court’s permission. It follows that an expert can be instructed
and shown the Court papers only with the permission of the Court which, in
turn, decides both what issues require expert evidence and the brief the
expert should be given.
10.3.4 Furthermore, the Family Proceedings Rules (NI) 1996 provide, by
rule 4.19(1), that ‘no person may, without the leave of the Court, cause the
child to be medically or psychiatrically examined, or otherwise assessed, for
the purpose of the preparation of expert evidence for use in the proceedings’.
(c) Litigation privilege does not apply.
10.3.5 This means that a party who has commissioned a report from an
expert witness cannot refuse to disclose the report to the Court and to the
other parties to the proceedings. Whatever the report contains, and whether
or not it supports the case being put forward by the party who
commissioned it, it must be disclosed.
10.4 Instruction of Experts-The Role Of The Instructing
Parties
10.4.1
Applications for leave to instruct experts should be considered
by each party at the earliest possible stage of the proceedings commensurate
with the state of evidence in order to avoid serial applications by different
parties seeking to counter opinions from experts which do not support their
case. Such applications are likely to be refused – see H v Cambridgeshire
County Council [1997] 1 FCR 569.
10.4.2 Advocates who seek such leave have a positive duty to place all
relevant information before the Court at the earliest opportunity.
10.4.3 Applications are unlikely to succeed unless they specify:
(a) the category of expert evidence sought to be adduced
(b) the name of the expert

313

(c) his availability for reporting, meeting with other experts
and attendance at Court
(d) the relevance of the expert evidence to the issues in the
case
(e) whether evidence can properly be obtained by the
respective parties jointly instructing one expert
(f) whether expert evidence may properly be adduced by one
party only, e.g. the Guardian ad Litem and
(g) the identity of the party or parties responsible for
payment of the expert’s fees.
(h) the expert’s curriculum vitae
10.5 Application for Legal Aid in respect of the Expert Witness
10.5.1 If application for legal aid is being made by a Solicitor in respect of an
expert witness (see Appendix 19), the following details and documentary
evidence are required by the Legal Services Commission (LSC):
(a) a copy of the Court Direction and/or a completed Legal
Aid Pro Forma (see Appendix 20) signed by the Court Clerk.
The Court direction must state if costs are shared (e.g. if the
Trust is to be responsible for a percentage of costs)
(b) the number of persons to be examined/assessed by the
expert
(c) names of all parties involved in the proceedings
(d) details of any documents or reports that the expert will
need to see. This should include the extent of such papers
i.e. state the number of pages
(e) the name of the expert and the reasons why the expert is
considered necessary in the case
(f) if the expert is the only one in the field in Northern Ireland
then it must be made clear to the LSC. Likewise if it is
necessary to engage an expert from outside the jurisdiction
the LSC should be advised of this straight away
(g) an estimated cost of engaging the expert. The following
details should be provided by the expert witness and in turn
submitted to the LSC by the Instructing Solicitor:
10.5.2 A breakdown of the expert’s overall fee as follows:
1 Reading of Brief/Papers
Hours and £
per hour
2 Report Writing
Hours and £
per hour
3 Court Attendance (should be quoted as daily fee) £ per day
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4 Outlays
£
5 Travel
£
6 Miscellaneous (list each on a separate line) Hours and £
hour

per

(h) where attendance at Court is required or likely to be
required, the expert must also provide details of Half and
Full Day Court Attendance. (See Part B of the Legal Aid
Pro Forma at Appendix 20
10.5.3 The above facts are also required for proceedings in the Family Care
Centre and High Court; in such cases a letter of instruction should also be
included.
10.6 The Role Of The Expert before Accepting Instruction
10.6.1 Before accepting instructions to act in a case the expert should know:
(a) the nature of the proceedings and the issues to be
decided by the Court
(b) the precise nature of the issue or issues which are to be
addressed by the expert
(c) whether or not leave has already been given for papers
(and if so, precisely which papers) are to be disclosed to the
expert or to another expert in the same field
(d) the volume of reading which will be required to be
undertaken
(e) whether or not (in an appropriate case) permission has
been given for the expert to examine the child; and whether
or not it will be necessary for the expert to conduct
interviews (and if so with whom)
(f) the time-scale within which expert opinion is required
(g) whether a date has been fixed for the hearing and
whether or not the expert is likely to be required to give
evidence
(h) whether or not the expert is to be jointly instructed.
10.6.2 Agreement to accept instructions should be confirmed in writing to
the Court by the expert.
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10.7 The Role Of The Court
10.7.1 It is for the Court to decide what expert evidence should or should
not be obtained in any case. No party, may unilaterally commission a report
from an expert without leave of the Court. In general the Court will seek the
appointment of a single joint expert unless there are cogent reasons why
more than one expert may be appointed.
10.7.2 The Court has a positive duty to enquire into the information
provided by the party or parties seeking leave to instruct an expert and to
take a proactive role in granting leave for documents to be released to such
expert (Re G [Minors][Expert Witnesses] 1994, 2 FLR 291).
10.7.3 The Court should give permission to instruct expert evidence only if
that evidence is relevant to a particular issue in the case and necessary for
the proper disposal of the case.
10.7.4 Evidence relevant to the assessment of parents or other family
members including expert psychiatric or psychological evidence should not
be permitted at a split hearing on the establishment of the threshold criteria
unless it is of direct relevance to the factual issue being tried.
10.7.5 The Court should not make a generalised order for leave to disclose
papers to an expert.
10.7.6 The Order should specify:
(a) the area of expertise
(b) the issues to be addressed
(c) the identity of the expert
(d) the date by which the letter of instruction is to be sent
(e) the documents to be released to the expert
(f) the date for filing the expert’s report with the Court and
for sharing it with the other parties in the case, where
appropriate
(g) a provision for experts of like discipline to communicate
(as discussed below) to agree facts and define issues,
together with responsibility for fixing the agenda and
chairing the meeting
(h) the requirement of the expert to give oral evidence, if
necessary
(i) whether or not leave has been granted by the Court to
interview parties or the child or children and confirmation
that consent has been given by the parties to be interviewed
by the expert.
(j). in cases where the parent or parents are legally assisted
persons in such proceedings and, as such, subject to legal
aid restrictions, that their legal aid should be responsible for
the payment of the expert’s reasonable fee either equally or
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in equal proportions with any other party directed by the
Court. Where one of such other parties is the Guardian ad
Litem, the direction should also provide for legal aid to cover
the proportionate share of the Guardian ad Litem in
complying with this direction.
10.7.7 Expert reports based solely upon leave to disclose documents in a
‘paper exercise’ are rarely as persuasive as those reports based on interviews
and assessment as well as the documentation. Re C (Expert Evidence:
Disclosure Practice) [1995] 1 FLR 204 provides guidance on experts, in
contested cases, meeting in advance of the hearing. It should be a condition
of appointment of any expert that he should be required to hold discussions
with other experts instructed in the same field of expertise, in advance of the
hearing, in order to identify areas of agreement and dispute, which should
be incorporated into a schedule for the Court. Such discussion should be
chaired by a co-ordinator, such as the Solicitor for the Guardian ad Litem if
there is consent so to act. In advance of the meeting, the co-ordinator should
prepare and circulate to all experts a schedule of issues and questions to be
addressed at the meeting. The schedule should be prepared in co-operation
with all parties, so that all relevant matters are considered by the experts.
10.7.8 Problems may arise when an expert’s conclusion is unfavourable to
the instructing party’s case. The Court may need to give consideration as to
how that expert’s evidence is to be adduced.
10.8 Letters of instruction and provision of information to
experts
10.8.1

The letter of instruction should:

(a) Set out details of the parties involved, a distinct and clear
background to the case and confirmation as to whether or
not the expert is jointly instructed
(b) define the context in which the opinion is sought
(c) set out specific questions for the expert to address
(d) identify any relevant issues of fact to enable each expert
to give an opinion on each set of competing issues
(e) specify any examinations to be permitted
(f) list the documents and advise the expert that there may
be additional material which may be available during the
currency of the case
(g) require, as a condition of appointment, that the expert
must, in advance of the hearing, hold discussions with other
experts appointed in the same field of expertise, and produce
a statement of agreement and disagreement on the issues by
a specified date
(h) be expeditiously prepared and sent to the expert without
delay
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(i) in cases where the Court has directed that Legal Aid will
be responsible for the expert’s fees, the expert should be
fully advised that it is necessary to obtain written authority
from the Legal Services Commission confirming that the
legal aid certificate will cover the expert’s costs.
(j) state that the expert is required to provide an expert
witness declaration in accordance with Practice Direction
11/2003 “Expert’s Declaration”.
(k) state that their report should attach a copy of their
curriculum vitae.
10.8.2 Where one party only has been given leave to instruct an expert, it is
unnecessary for that party to be required to agree the terms of the letter of
instruction with the other parties.
10.8.3 In all cases where an expert is jointly instructed, the draft letter of
instruction should be disclosed to the other parties and they should be
invited to contribute to defining the appropriate issues, relevant
documentation, history, and questions to be addressed. (See Appendix 35
at the end of this chapter for a draft letter for joint instruction in Children
Order cases.) The resulting letter should be included in the bundle of
documents for use in Court. In such cases, the contents of the letter should
be agreed by a definite date, failing which the matter should be referred back
to the Court.
10.8.4 Doctors who have clinical experience of a child before the
commencement of proceedings should have all clinical material made
available for inspection by the Court and other experts, e.g. medical notes,
hospital records, x-rays, photographs and correspondence.
10.8.5 It is the Instructing Solicitor’s duty to:
(a) ensure that an expert who is to give oral evidence is kept
up to date with relevant developments in the case and
(b) to enquire whether or not the expert witness requires to
be witness summonsed, and to comply with the wishes and
the expert on this.
10.8.6 It is the duty of the advocate calling an expert to ensure that the
witness, in advance of giving oral evidence, has seen all fresh relevant
material, and is aware of new developments.
10.9 The Role and Duties of Experts
10.9.1 The role of the expert is to provide independent assistance to the
Court by way of objective, unbiased opinion, in relation to matters within
his/her expertise in order to assist the Court to reach the right decision for
the children in the case. Expert evidence presented to the Court must be,
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and be seen to be, the independent product of the expert, uninfluenced by
the instructing party. The welfare of the child is paramount.
10.9.2 Acceptance of instructions imposes an obligation to:
(a) comply with the Court’s timetable
(b) notify the Instructing Solicitor promptly if there is any
risk that the timetable cannot be adhered to.
10.9.3 Experts should not hesitate to seek further information and
documentation when this is required. Such requests should form part of the
Court bundle.
10.9.4 An expert should not be restrained from discussing the case with
other professional or lay parties involved as long as those discussions are
recorded and the legal advisors informed that they have taken place. The
expert should explain, when reporting, what influence, if any, such
discussions have had on his/her conclusions.
10.9.5 In his/her report, an expert should:
(a) state the facts or assumptions on which his/her opinion
is based, and not omit to consider material facts which
detract from his/her concluded opinion
(b) make it clear when a particular aspect of the case is
outside his/her expertise
(c) indicate, if appropriate, that his/her opinion is not
properly researched because of insufficient data, and is
therefore provisional and be cautious about expressing firm
opinions on events which may or may not have occurred,
and about which they may not have all the relevant
information; and
(d) inform the other parties, and, when appropriate, the
Court if at any time he/she changes his opinion on a
material matter.
10.9.6 Where an expert videos an interview as part of an assessment, this
should usually be disclosed. It should only be in an exceptional case that a
Court is invited to watch a video of an interview. If it is so invited, the
relevant parts of the video and the points that are sought to be made there
from should be clearly identified in order that viewing time is kept to a
minimum.
10.9.7 If an opinion is based, wholly or in part, on research conducted by
others, the expert must:
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(a) set this out clearly in the report
(b) identify the research relied on
(c) state its relevance to the points at issue; and
(d) be prepared to justify the opinions expressed.
10.9.8 It is unacceptable for any expert in a child case, whose evidence is
relevant to the outcome, to give evidence without having read, in advance,
the report of the Guardian ad Litem.
10.9.9 The expert may expect examination-in-chief, cross-examination and
re-examination. Although proceedings are non-adversarial, it may be
expected that there will be rigorous examination of methodology and
conclusions.
10.9.10 The expert should ascertain that the Legal Services Commission has
authorised the payment of fees at an acceptable level before commencing the
required task. (Please refer to paragraph 9.5 for further details on
authorisation of legal aid)
10.9.11 All expert reports should be accompanied by their curriculum vitae
and an expert witness declaration as set out in Practice Direction number 11
of 2003 “Expert’s Declaration”
10.10 Assisting The Experts
10.10.1 Legal advisers for the parties should co-operate, at an early stage in
the preparation for hearing, to ensure availability of the experts to give
evidence in a logical sequence and, so far as is possible, to encourage
experts to agree.
10.10.2 Legal advisers should check that the expert has reported in
accordance with his/her instructions and consider whether the party wishes
to put further points to that expert, and the role that that expert should play
at the hearing.
10.10.3 It is helpful to timetable experts, in a difficult case, to give evidence
one after another, so that each can listen to the evidence of other experts,
and comment on that evidence.
10.10.4 Child proceedings are non-adversarial, and it is not necessary that
witnesses are called in conventional order.
10.10.5 To avoid the unnecessary attendance of experts at hearings,
negotiations in children’s cases as far as possible in advance of the
hearing should be arranged subject to direction of the Court.
10.10.6 Where it becomes clear that an expert’s opinion is uncontentious,
and that the expert will not be required to attend Court, he/she must be
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notified at the earliest opportunity. Save in exceptional circumstances, there
is no need for medical experts to give oral evidence when they are
unanimous on issues of causation and timing. Whenever attendance at
Court is necessary, the Court must always try to accommodate the expert by
interposing the evidence at a given time.
10.10.7 In order that all relevant matters are fully considered at the
appropriate time in advance of the hearing, it is essential that advocates who
will appear at the hearing are involved at the earliest stage in order to
consider how the case should be prepared and progressed.
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APPENDIX 35
DRAFT LETTER FOR JOINT INSTRUCTION 42 OF EXPERT IN
CHILDREN ORDER CASES
Dear [expert]
In the matter of: [names of children with dates of birth]
1. We write further to the telephone conversation 43 between
[you/your
secretary] and [name of Solicitor] on [date] concerning the above
children.
2. The Representatives 44
In this case:
i) [Mr/Miss/Mrs/Ms name] of [firm], [address, telephone and FAX
numbers] represents [party] who is/are applying for [nature of the
order]
ii) [Mr/Miss/Mrs/Ms name] of [firm], [address, telephone and FAX
numbers ] represents [party] who is/are [resisting the
application/applying for] .…...etc [nature of the order]
iii) ...
SET OUT THE SIMILAR DETAILS FOR EACH PARTY
It may also be helpful to you to know that the responsible Social
Worker is [name], but please do not approach or contact [him/her]
direct, without first discussing this with the lead Solicitor (see
footnote 51 below).
3. The Nature of the Instructions
Pursuant to an Order made by [Court title] dated ../../..., you are
being instructed jointly by all the above Solicitors on behalf of each
of the parties named, but on the basis that you will provide an
expert opinion entirely independent of all of them. While, of course,
it is expected that you will have meetings with the parents,
children [where leave is given], Social Workers and Guardian ad
The letter of instruction should be included in the Court bundle.
See Re G (Minors) (Expert Witnesses) [1994] 2 FLR 291 at pp 298C 299A, and
Re M (Minors) (Care Proceedings: Child as Witness) [1994] 1 FLR 749 at pp 758G–
759B, both per Wall J. Consultation with the proposed expert should be
undertaken prior to the directions appointment at which the timetable for future
conduct of the case is laid down. Inconvenient dates and the timescale required
of and by the expert should be ascertained in advance of the directions hearing.
44 This paragraph may be amended to accommodate instruction by only some of
the parties, in which case there should be included some encouragement for the
experts to meet to reduce/resolve areas of dispute. Consideration should be
given to this at the directions hearing.
42

43

322

Litem, nevertheless it is essential both to your role as an
independent expert and to the parties’ perception of your
independent status, that there are no informal unrecorded
discussions, or correspondence with any of the professionals or the
lay parties involved in the case. If you need further information,
please contact the lead Solicitor 45 who is [name of lead Solicitor]
and who will provide it after consultation with the other legal
advisers involved. If documents are exchanged with one party,
please copy them to all the others. Where possible communication
is best achieved by FAX or letter.
You are referred to the Children Order Advisory Committee’s Best
Practice Guidance in relation to Expert Witnesses (Section 9) for
detailed guidance on the basis upon which you are instructed.
4. You will see that the Court has given leave 46 for you to see the
child(ren). How you do this is within your discretion, but if you
decide not to see the child(ren) in the company of a parent or foster
parent (or possibly, after consultation with the lead Solicitor, the
Social Worker), the Court will need to know your reason.
5. The Background
We enclose a chronology of the main events and the Court
hearings to date, together with a schedule of all documents filed in
the case so far. We enclose photocopies of those documents47
which it has been agreed are necessary for you to consider and
these are marked with an asterisk on the schedule. If, having
perused the schedule and the documents enclosed, you consider
that you require any further documents, please contact the lead
Solicitor who will consult with the other legal advisors. The lead
Solicitor will also send to you copies of any relevant documents
filed after the date of this letter 48.
6. In brief, the background to the current application(s) and to
your instruction in this matter is as follows:
[Here set out the family relationships, the important areas of
factual dispute, the present whereabouts of the children, the level
and nature of contact with the relevant parties, and any other
specific relevant issues]

The parties should agree a “lead” Solicitor who can act as the conduit for such
communication. This will usually be the Guardian’s Solicitor. If such agreement is
impossible, the Court may direct a lead Solicitor.
46 Where relevant.
47 See Re M (supra) at p 758B–D.
48 It is suggested that in each case a master schedule of documents should be maintained,
and kept up to date. It would normally be for the lead Solicitors to have the responsibility
for maintaining this schedule.
45
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7. Your Instructions
You are requested kindly to consider and provide your opinion on
the following issues:
[Here set out the issues as agreed or defined by the Court]
having regard always to the principle that in determining any
question with respect to the child, the child’s welfare is the Court’s
paramount consideration.
If, during the course of your investigation, other issues appear to
you to become relevant, please immediately contact (the lead
Solicitor) who, after consultation with the other legal advisors, will
consider whether the scope of your instructions should be
amended.
8. Factual Issues
Unless you have been specifically asked to do so 49, you should
please avoid expressing a view regarding the factual dispute(s) as
this is, of course, the province of the Judge at the final hearing.
Where appropriate, it will be of assistance if you are able to
express your opinion on the basis of alternative findings regarding
the factual dispute(s).
9. The Timetable
Pursuant to the above Order your report should be filed and served
on or before [time and date]. This means by that time and date
copies of your report are to reach the Court office at [address] and
each of the above named Solicitors at the address given. It is
crucial that you comply with this time limit as the subsequent
timetable for the filing of statements and reports, and the final
hearing are dependent on the receipt of your report by the due
date. The final hearing is listed for [date] with a time estimate of [ ]
days. It is expected that you will attend on [date and time]. 50 If any
of these dates or times are or become inconvenient for you, please
contact [one of] the above Solicitor(s) as soon as possible, as an
application may have to be made to vary the dates.
10.
We remind you to please attach a copy of your
curriculum vitae to your report and please also sign an
expert witness declaration.
Yours etc
49

Such a situation might arise where a psychiatrist is asked to express an
opinion on the basis of interpretation of clinical interviews and findings with
regard to the likely explanations for their observations, for instance as to
whether sexual abuse has occurred.
50 The phraseology here reflects the fact that many judges are reluctant to specifically order
the attendance of such experts. If appropriate liaison has been effected prior to the
directions appointment, an order should not be necessary.
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SECTION 11
NORTHERN IRELAND GUARDIAN AD LITEM AGENCY
11.1 The Northern Ireland Guardian ad Litem Agency (NIGALA)
11.1.1 The NIGALA was established by the Department of Health and Social
Services (Special AGENCIES) (Northern Ireland) Order 1990 consequent
upon the enactment of the Children (NI) Order 1995. The Agency is
independent of Trusts and is accountable to the Department for the
performance of its functions.
11.1.2 NIGALA employs qualified, experienced Social Workers whose
mandate is enshrined in the Agency’s mission statement:‘To advise the Courts of children’s wishes and feelings and
independently represent and safeguard the interests of children in
specified public law and adoption proceedings in Northern Ireland’.
11.1.3 Guardian’s ad Litem undertake independent social work enquiries
and provide advice to the Courts in public law specified proceedings under
The Children (NI) Order 1995 and in proceedings under The Adoption (NI)
Order 1987.
11.2 Power and Duties of the Guardian ad Litem
•

•
•
•

•
•
•
•
•
•

The Children Order places a general duty on the Guardian to
safeguard the interests of the child and to have regard to the child’s
welfare being paramount and the general principle that any undue
delay is likely to prejudice the welfare of the child. In accordance with
the powers and duties set out in the rules of Court the Guardian
must:Appoint a Solicitor to represent the child,
Instruct the Solicitor, unless the child is competent to do so,
Attend all Court directions, appointments and hearings unless
excused by the Court
Advise the Court on –
Whether the child has sufficient understanding to refuse medical or
psychiatric examination or other assessment,
The wishes of the child in respect of any matter relevant to the
proceedings,
The appropriate forum for proceedings,
The appropriate timing of the proceedings,
The options available to the Court,
Any other matter on which the Court seeks the Guardian’s advice or
concerning which he considers that the Court should be informed,
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•
•
•
•

Give notification to any person whom the Guardian believes should
be joined as a party to the proceedings in order to safeguard the
interests of the child,
Serve and accept service of documents on behalf of the child in
accordance with the Court rules and where necessary advise the child
on the contents of documents served,
The advice which the Guardian gives to the Court may be oral or in
writing
The Guardian shall file a written report not less than 7 days before the
final hearing, unless the Court directs otherwise.

11.2.1 The role of the Guardian in adoption proceedings is more
circumscribed, as under the Adoption (NI) Order 1987, the statutory duty of
welfare gives first but not paramount consideration to the welfare of the
child.
11.2.2 The Guardian’s remit may also be influenced by Court directives
and/or agreed protocols.
11.3 The Guardian ad Litem’s Tasks
11.3.1 The responsibilities of the Guardian and the parameters of the role
are defined by statute and limited to the duration of the proceedings. The
Guardian’s enquiries should be purposeful and relate directly to the issues
within the case thereby enabling the Court to have a comprehensive and
balanced overview of the child’s circumstances, needs, wishes and feelings.
The Guardian will advise the Court on the requirement for an expert opinion
or further assessments mindful that the benefits of obtaining such
information should clearly outweigh the potential for undue delay in
determining the outcome. The Guardian should avoid unnecessary
duplication of information and focus on the analysis and evaluation of the
issues in the case.
11.4 Appointment of a Solicitor and determining the competence of
the child
11.4.1 On appointment the Guardian shall appoint a Solicitor from the
panel of accredited Solicitors to represent the child. In circumstances where
the young person already has a Solicitor in respect of other proceedings and
who is not on the panel the onus is on the Guardian to clarify expectations
and determine if the identified Solicitor is suitable to represent the young
person in proceedings.
11.4.2 The Solicitor will establish whether or not the young person is
competent to provide instruction on his or her own behalf. This
determination will be informed by reference to the views of the Guardian and
any relevant expert opinion. In the event of a divergence of views between
the Guardian and the Solicitor the final determination will rest with the
Court.
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11.5 Duties towards the child
11.5.1 The Guardian should meet with the child’s Solicitor and provide
relevant instruction, or facilitate the young person who is deemed
competent, to provide instruction to the Solicitor. At the outset of
proceedings the Guardian should ensure that the child/young person
receives written information explaining their role. The Guardian’s
engagement with the child is central to establishing the child’s
understanding of their situation and eliciting their wishes and feelings
which are conveyed to the Court. The Guardian should take account of the
child’s age, stage of development, level of functioning and personal
circumstances when determining the most appropriate means and methods
of communication. The particular needs of disabled children and children
for whom English is not their first language are additional considerations.
Observations of the child are also important in informing the Guardian’s
assessment. These may include observing the child’s interactions with
parents, care givers and significant others as determined by the particulars
of each case.
11.5.2 The Guardian shall ensure that the child is kept fully informed of
the progress of proceedings, taking account of the particular child’s ability
to comprehend the information and the extent to which the sharing of
information is consistent with his or her welfare. The Guardian should
advise the Court in relation to the child’s participation in proceedings. When
the case has concluded the Guardian should ensure that child is advised of
the outcome in keeping with their age and level of understanding and
discuss their right to appeal the decision as relevant. On conclusion of the
case the Court will terminate the appointment of the Guardian and their
contact with the child ceases.
11.6 Conduct of the Guardian’s enquiries
11.6.1 At the outset of their appointment the Guardian shall appoint a
Solicitor from the panel of accredited Solicitors to represent the subject
children. The Guardian’s initial perusal of the Trust documentation,
accompanying the application for proceedings, alongside discussion with
relevant personnel from the applicant Trust, should assist in determining
the key issues in the case and enable him/her to provide a preliminary view
to the Court.
11.6.2 The Guardian shall access and review relevant records held by the
Trust. The Guardian can attend case conferences, reviews or other relevant
meetings concerning the child. The Guardian’s attendance at meetings is
solely for the purpose of obtaining information or clarifying factual matters.
Under no circumstances should the Guardian contribute to the decisionmaking process thereby safeguarding their professional independence.
11.6.3 The Guardian’s enquiries should be purposeful and in keeping with
the parameters of their role. They must adhere to their remit as defined
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within the legislation and avoid undertaking therapeutic or other work with
the child or family, which may encroach on the role of Trust staff. Although
each has distinct and separate roles, the working arrangements and
practices of both Trust staff and Guardians should be mutually enabling in
achieving timely and the best possible outcomes for children.
11.6.4 In certain cases the Guardian may consider it beneficial for the
Court to obtain a medical, psychological or other form of expert assessment.
In determining whether to seek expert opinion or a further assessment, the
Guardian should be assured that this would add significantly to the
information and assessments already available to the Court. The benefits of
obtaining such information should clearly outweigh the potential for undue
delay in the proceedings. Where a Guardian is of the view that an expert’s
opinion or additional assessments are required, he or she should seek the
direction of the Court.
11.7 The Guardian ad Litem’s report
11.7.1 Guardians are required to complete reports as directed by the Court.
These reports should comply with Agency Standards with an emphasis on
analysis and critical evaluation and avoid duplication of agreed factual
information. Lodgement and circulation of the Guardian’s report will be
dictated by Court direction and any associated protocols. The Court rules
expressly forbid the disclosure of the contents of the Guardian’s reports and
records, held by the Court to individuals who are not parties to the
proceedings, without the leave of the Court.

328

SECTION 12
Court Children’s Service for Northern Ireland
12.1 The Court Children’s Service for Northern Ireland has been
operational from 5th December 2008 with:
•

Each Family Proceedings Court having access to a Court Children’s
Officer who will represent all Trusts attending that Court in Private
Law cases. Given the volume of work undertaken within the Belfast
Family Proceedings Court, it is hoped that the Belfast Care Centre and
the High Court will also have access to Court Children’s Officers in
due course. Arrangements are now in place for Court Children’s
Officer involvement in the Londonderry Care Centre upon Direction
from the Court.

•

Court Children’s Officers, upon Direction from the Court and receipt
of essential referral information from Solicitors, providing specific oral
and/or written Reports to the Court.

•

Court Children’s Officers working across traditional Trust boundaries
to engage with children and families and, utilising mediation or
conciliation skills, endeavour to assist families in agreeing
arrangements for their children.

•

A range of age appropriate Information Leaflets available for use with
children and parents, to promote their understanding of the role of the
Court Children’s Officer and ensure their voices are heard and rights
upheld.

•

A consistent regional approach to reporting, recording and
administration, the procedure and thresholds for referring Child
Protection concerns to Gateway and Family Intervention or Family
Support Teams and the management of complaints.

•

The Launch of the Court Children’s Service on 5th December 2008
commenced this process. Local and regional arrangements to review
the service are provided, and, if appropriate, amend and revise these
materials on a regional basis, to promote continual development of a
‘best practice’ approach across Northern Ireland. In this way the Court
Children’s Service can assist the Court in optimising beneficial
outcomes for children and parents who are experiencing conflict with
post-separation parenting arrangements.

•

A formal evaluation of the Court Children’s Service to take place in
2010 through a range of quantitative and qualitative measures that
evaluate effectiveness, measure throughput and assist with further
service improvement and development.
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12.2 Role of the Court Children’s Officer
11.2.1 The Court Children’s Officer aims to assist the Court in determining
arrangements for children where parents are unable to agree on what is best
for their children, whilst minimising the child’s exposure to conflict or
unsafe situations through
1. Providing a child-centred approach that is responsive to the needs of
children and families.
2. Communicating with children at their developmental level to ascertain
their wishes and feelings and ensure their voice is heard.
3. Refocusing parents on the needs of their child, consider the ‘parenting
role’ within their child’s life and address how they might manage
‘parenting time’ with their child.
4. Promoting problem-solving interventions that reduce conflict between
the parents and promote arrangements that maintain meaningful
relationships between children and parents, except where it would be
contrary to the child’s best interests.
5. Utilising a range of Information Leaflets for children and parents.
12.3 Accessing Court Children’s Service
12.3.1 Access to the Court Children’s Service is conditional upon a
Direction from the Court.
12.3.2 To assist the Court Children’s Service Officer to discharge their duty
in an effective and informed manner, the Applicant and Respondent’s legal
representatives are asked to jointly complete a referral form providing details
concerning the child, including the issues in dispute and identifying
potential risk factors to the child, parents and staff. The referral forms are
available from either the Court Clerk or the Court Children’s Service Officer
if they are present at court.
12.3.3 Where possible, it is hoped that this form will be completed on the
day of Direction. In the event of this not occurring, referral information
needs to be forwarded to the relevant Court Children’s Service with a copy
for the Child’s Court File within 3 days of the Court Direction being made.
The Court Children’s Service would also appreciate receiving a copy of the
C1 Application at this stage.
12.3.4 In this way, the professionals involved can share relevant
information from the outset, thus promoting the safety and well-being of the
child and others involved.
12.3.5 This information will enable Court Children’s Officers to
• Undertake initial screening and assessment procedures.
• Redirect work to others as appropriate.
• Plan interventions to the particular developmental needs of the child.
• Arrange to meet the child and parents without needless delay.
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•
•

Identify potential risk factors.
Identify issues of disability, literacy, cultural and social needs in the child
and family.

12.4 Location of the Court Children’s Service Teams
12.4.1 Court Children’s Officers provide a service to the Court through operating
across Trust boundaries and not solely within their employing Trust.
12.4.2 Thus the Court Children’s Service Teams provide a service to the
Court in relation to children who reside in District Council areas that relate
to that Court.
12.4.3 The Court Children’s Service stated aim is to assist the Court in
making a determination for a child, when directed to do so.
12.4.4 The information below provides more detail concerning the Court
Children’s Service including contact details, postal addresses for receipt of
Directions and Referral Forms and the scope of the service provided to each
Court.
(1) BELFAST HSS Trust Court Children’s Service Team
Court Children’s Service Manager, three Court Children’s Officers and a
Court Children’s Liaison Officer.
Address & Contact Details for Directions & Referrals
Court Children’s Service, Old Townhall Building, 80 Victoria Street, Belfast,
BT1 3FA
Tel 028 9024 4510
Fax 028 9065 3933
Service Provided
•
•

•

•

Referrals regarding Article 4 work from Belfast Family Proceedings
Court, and Newtownards Courts (Castlereagh/Dundonald areas).
The Court Children’s Service undertakes work across 3 Trust areas;
the NHSST (boundary ends at Whitehead); all of the BHSST and
applications presented in the Belfast Family Proceedings Court that
are SEHSST area.
Referrals will not be accepted if there are child protection allegations /
concerns. If there are child protection allegations / concerns these will
be referred to the Gateway Team.
Referrals will not be accepted if there has been social work
involvement within the previous three months of date of referral to the
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•

Court Children’s Service. The Court will be advised to send the referral
to the appropriate social work team.
Where the Children’s Service is unable to respond to Court Directions
due to capacity, Directions and Referral Forms will be forwarded to
the Children’s Service Manager (Children residing in Belfast Health
and Social Care Trust) or the Senior Social Worker of the Court
Children’s Service (Children residing in Northern Health and Social
Care Trust) who will be advised of the timescales for reporting to the
Court. The Court will also be informed.

(2) NORTHERN HSS Trust Court Children’s Service Team
A Senior Social Worker and three Court Children’s Officers.
Address & Contact Details for Directions & Referrals
Court Children’s Service, 7a Castlerock Road, Coleraine, Co Antrim,
BT51 3HP
Tel 028 7035 2221
Fax 028 7035 7614
Service Provided to Ballymena Family Proceedings Court, Belfast
Family Proceedings Court, Belfast Care Centre, High Court
•

Children living in Magherafelt and Cookstown areas will receive a
service from the Court Children’s Service in Western Health and Social
Care Trust

•

Where children are currently receiving a social work service,
Directions and Referral Information will be forwarded to the Senior
Social Worker of that Child Care Team who will be advised of the
timescale for reporting to the Court. The Court will also be informed.

(3) SOUTHERN HSS Trust Court Children’s Service Team
Newry & Mourne
Court Children’s Officer
Address & Contact Details for Directions & Referrals
Barnardos Newry Family Resource Centre, Lisdrum House, Chequer Hill, Newry,
Co Down, BT35 6DY
Tel 028 3026 0668
Fax 028 3026 1360
Craigavon & Banbridge
Court Children’s Officer
Address & Contact Details for Directions & Referrals
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Court Children’s Service, Brownlow H&SS Centre, 1 Legahory Centre,
Craigavon, Co Armagh, BT65 5BE
Tel 028 3834 3011 Fax 028 38324366
Armagh & Dungannon
Court Children’s Officer
Address & Contact Details for Directions & Referrals
Court Children’s Service, ‘E’ Floor, South Tyrone Hospital, Carland Road,
Dungannon,
Co Tyrone, BT71 4AU
Tel 028 8772 3101
Fax 028 8771 3671

(4) SOUTH EASTERN HSS Trust Court Children’s Service Team
Lisburn
A Senior Social Worker and two Court Children’s Officers
Address & Contact Details for Directions & Referrals
Court Children’s Service, Cloona Child Contact Centre, Kilwee House, 182
Stewartstown Road, Dunmurry, Belfast, BT17 0HN
Tel 028 9062 2653
Fax 028 9062 6751
North Down & Ards
Court Children’s Officer
Address & Contact Details for Directions & Referrals
Court Children’s Service, Family Resource Centre, James Street, Newtownards,
Co Down, BT23 4EP
Tel 028 9181 8518
Fax 028 9056 4830
Down
Court Children’s Officer
Address & Contact Details for Directions & Referrals
Court Children’s Service, 45-47 Main Street, Ballynahinch, Co Down, BT24
8DN
Tel 028 9756 5456
Fax 028 9756 2299

(5) WESTERN HSS Trust Court Children’s Service Team
Social Work Manager/Practitioner and two Court Children’s Officers.
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Address & Contact Details for Directions & Referrals
Court Children’s Service, Whitehill, 106 Irish Street, Londonderry, BT47
2ND
Tel 028 71314090
Fax 028 71314091
Service Provided to
• Londonderry Family Care Centre & Family Proceedings Court for
Londonderry, Limavady and Magherafelt cases and Omagh Family
Proceedings Court & Dungannon Family Care Centre for Omagh,
Enniskillen, Strabane and Cookstown cases.
• Belfast High Court for cases from the above areas.
• Where children from Magherafelt and Cookstown areas are currently
receiving a social work service from a Child Care Team, Directions and
Referral Information will be forwarded to the Senior Social Worker of the
NHSsT Family Intervention Team who will be advised of the timescale for
reporting to the Court. The Court will also be informed.
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SECTION 13
HEARINGS FOR THE RENEWAL OF INTERIM CARE ORDERS
THE CHILDREN (NORTHERN IRELAND) ORDER 1995
13.1 Renewals for interim care orders in the High Court and Master’s
Court.
13.1 All applications in the High Court for Care Orders in respect of
children pursuant to Article 50 of the Children (Northern Ireland) Order
1995, whether originating in the Family Division of the High Court or
transferred from a Family Care Centre or Family Proceedings Court, will be
entered for review before the assigned Judge/Master on an early date. The
purpose of this initial review will be to enable the Judge/Master to identify
all the issues arising in the case, to give specific directions in relation to the
preparation of reports, assessments or the production of documents or
records, in particular, to set out a realistic timetable within which the
matter may come before the Court for final determination.
13.2 During that intervening period between the initial direction and final
determination of the case it may be necessary for the Applicant Trust to seek
the granting of further Interim Care Orders in accordance with the
requirements of Article 57(4) of the 1995 Order. Such formal applications,
whether before the Judge or (more often) before the Master, should not in
the normal course require the attendance of the parties, Social Workers,
Guardians ad Litem or witnesses.
13.3 An application for the granting of a further Interim Care Order in the
High Court may be made to the Master in writing upon written notice to all
interested parties (or their representatives) provided that all previous
directions have been complied with, that each party consents to the renewal
and that the case will proceed to the pre-hearing review (or full hearing)
within the timetable already fixed. A Certificate for Renewal, properly
completed, signed and dated must be filed with the Court Office not less
than seven days prior to the sought date of renewal. It is to be clearly
understood that the `Certificate’ method of administrative renewal is only
permitted on the basis that the Trust’s legal representative will have
provided prior and timely written notification to all parties of the Trust’s
intention to make application to have the Interim Care Order renewed. It
will be best practice to have the other parties’ written contents filed with the
Certificate, or at least prior to the date of the sought renewal.
13.4 In any event all parties have the right to appear before the Master at
12.00 noon on the date of sought renewal to raise objections. In addition,
parties are at liberty to file a C2 application in advance if they wish to raise
objections. If the completed Certificate and consents are filed the Master
shall proceed to make a determination in the absence of all the parties.
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SECTION 14
THE HAGUE CONVENTION AND CHILD ABDUCTION
Before Proceedings
14.1 The Central Authority
14.1.1 The Convention requires that each contracting state designates a
Central Authority which is responsible for discharging the duties imposed on
it by the Convention. The functions of the Central Authority are discharged
by the Lord Chancellor, and the Northern Ireland Court Service acts on his
behalf. The first point of contact within NI Court Service is –
Rosie Keenan, Policy Support Manager, Civil Policy Division, Northern
Ireland Court Service, 3rd Floor, Laganside House, 23 - 27 Oxford Street,
Belfast, BT1 3LA.
14.1.2 If a child is wrongfully removed to Northern Ireland, a return
application will be sent to the Central Authority (usually by the left behind
parent (“LBP”)) and it will instruct a firm of Solicitors to act on the LBP’s
behalf.
14.2 Preparation for Court in child abduction proceedings
14.2.1 Solicitors acting on behalf of the plaintiff (the LBP)
At the outset focus on:
(a) Means of communication between Solicitors and
the client living abroad. Email, telephone
conference calls, faxing. In this respect regard
should be had to the time difference between the
countries.
(b) At all times the Central Authority should be
informed of any developments following direct
communication with the LBP.
(c) Is there a necessity for translation services?
Advice can be sought from academic institutions
such as The University of Ulster and Queen’s
University, Belfast who have translation services
which can be accessed.
(d) Does the Convention apply?
• Is the country from which the child was removed a
signatory to the Hague Convention?
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•
•
•
•

Is the child under the age of sixteen?
Was the child habitually resident in the contracting state?
Has there been a breach of custody rights?
Is the removal wrongful?

(e) Application should be made for Legal Aid.
(f) Consideration should be given to whether or not there is a
need to secure the child’s position in Northern Ireland - is
there a risk of further removal? A decision will have to be
made as to whether or not injunction proceedings are
necessary to prevent further removal.
(g) Brief experienced Counsel.
(h) The evidence needed to support the grounding affidavit.
(i) Issuing of proceedings in the High Court per Order 90 of
the Rules of the Court of Judicature (Northern Ireland) 1980.
(j) The timetabling. The context for timetabling is dictated by
Article 11 of the Convention. The matter should be dealt with
within six weeks from the date of commencement of the
proceedings . Accordingly at the first directions hearing it is
imperative that there is a clear view of the directions that are
required.
14.2.2 Solicitors acting on behalf of the defendant (i.e. the parent who
has brought the child to Northern Ireland)
At the outset focus on:
(a) Taking instructions on whether there is a risk that the
child will be removed from Northern Ireland. If there is such
a concern Legal Aid should be obtained and Wardship
proceedings should be issued ex parte.
(b) Does the Convention apply?
• Is the country from which the child was removed a
signatory to the Hague Convention?
• Is the child under the age of sixteen?
• Was the child habitually resident in the contracting state?
• Has there been a breach of custody rights?
• Is the removal wrongful?
(c) If the Convention applies advise the client of the
implications of the likelihood of a return order being sought
and/or made.
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(d) If proceedings are issued and served on the client:
(1) Advise client to get emergency legal aid.
(2) Take full instructions from the client in order to file
a replying affidavit.
(e) Issues relevant to filing a replying affidavit:
• Was the child habitually resident in the country from
which the child was removed?
• Had the parent seeking the return order right of custody at
the time of the removal?
• Is there a defence of acquiescence?
• Is there a defence that the plaintiff consented to the
removal and/or the retention of the child within Northern
Ireland?
• Do any of the Article 13 defences apply, namely:
Is it likely that the child will suffer a grave risk of
physical or psychological harm if returned? It should
be noted that the “grave risk” defence requires
evidence of substantial risk and is not a “welfare” test.
In Re S (A Child) 2012 UKSC 10, Lord Wilson built on
the comments made In Re E (Children)(Abduction:
Custody Appeal) (2011) UKSC 27 to comment on the
cases of Neulinger and Shruk –v- Switzerland (2011) 1
FLR 122 and X –v- Latvia (application no 27853/09)
dated 13th December 2011. In those cases the
European Court of Human Rights held that there
should be an in-depth examination of the entire family
situation and of a whole series of factors in particular
of a factual, emotional, psychological, material and
medical nature and to make a balanced and
reasonable assessment of the respective interests of
each person. Lord Wilson confirmed that, neither the
Hague Convention, nor Article 8 of the European
Convention, requires the court which determines an
application under the Hague Convention, to conduct
an in-depth examination described by the European
Court of Human Rights, it would be entirely
inappropriate to do so.
• Or otherwise would the child be placed in an intolerable
situation?
• Does the child object to being returned?
(f) What evidence is needed to support the defence/defences?
For example is there a need to engage a lawyer in the state
from which the child was removed to advise regarding rights
of custody or habitual residence.
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(g) Re “grave risk” – are the nature of the allegations such
that there is a need to engage an expert and/or involve
Social Services?
Consideration should be given as to
whether or not records in the state of the habitual residence
should be obtained, for example police reports regarding
incidents of domestic violence, education reports, social
work reports.
(h) Brief experienced Counsel.
(i) At all times it is necessary to be mindful of the timescale.
The timescale is six weeks from the date of issuing of the
proceedings, accordingly the Solicitors should ensure that
any child abduction case is prioritised.
14.3 First Directions Hearing
14.3.1 If no appearance has been entered by the defendant it is necessary
for the plaintiff’s advisors to consider applying for orders to locate the
whereabouts of the minor child and the defendant. In this regard it may be
necessary to make applications for assistance from Government
Departments, telephone companies and/or Orders requiring persons (such
as grandparents residing within Northern Ireland) to reveal the child’s
whereabouts. Further it may be necessary to obtain a publicity order.
14.3.2 If an appearance is entered on behalf of the defendant at the first
directions hearing it is necessary for the Court to provide a strict timetable
for:
• The filing of a replying affidavit; which affidavit should set out specifically
whether or not the defendant is taking issue with whether or not the plaintiff
enjoyed custody rights at the time of the removal, and also whether or not
issue is being taken as to whether or not the child, prior to being removed,
was habitually resident within the country from which he was removed.
Further the affidavit should set out any defences upon which the defendant
is seeking to rely.
• The Court should set out a time frame within which any application for
oral evidence should be made.
• The Court should set out a timetable for the receipts of experts’ reports
and/or documentation including Social Work reports.
• The Court should give consideration as to whether or not the child should
have separate representation.
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• The Court should form a view as to whether or not the child should be
interviewed by Social Services within Northern Ireland to ascertain the
child’s wishes, feelings and views.
• The Court should set out a date for the parties to negotiate and give
consideration as to what undertakings each party is prepared to give in the
event of a return order. (See below re undertakings)
14.4 Preparing the evidence
• The obtaining of the lawyer’s opinion.
• The obtaining of the reports from experts engaged.
• Obtain documentation from Police, Social Workers, schools in the state
from which he/she was removed if appropriate.
• Obtain statements from other persons who can give evidence, relevant to
the issues, who reside in the state from which the child was removed. Often
friends and neighbours can give evidence in relation to the character of the
plaintiff.
• Undertakings:
 These should be considered at the outset.
 Consideration should be given as to what undertakings are
appropriate and instructions taken as to whether or not the plaintiff is
prepared to give such undertakings. In every case it is necessary to
address whether or not undertakings are forthcoming.
14.5 Undertakings
14.5.1 Matters re potential undertakings include:
• Accommodation – should the child be returned, where would the
child live?
• Maintenance for the child’s upkeep on return
• Immigration issues
• Criminal charges
• Travel arrangements
• Contact
• Timetabling for a Court hearing in the state to which the child is to
be returned. The issue as to the availability of legal aid for proceedings
should be ascertained prior to this undertaking being explored
• Undertakings that would be given to Social Services within the state
to which the child is to be returned to facilitate Social Services offering
protection to the child (for example supervised contact).
14.6 Pre-hearing review

340

14.6.1 At that review it should be established:
(a) That the previous timetable has been met and that the matter is in
a position to proceed to hearing on the date set
(b) Whether or not it is necessary that a translator attend the hearing?
(c) What points have been agreed between the parties?
(d) Whether or not it is appropriate that the child attend the hearing?
14.7 Preparation for hearing in advance of the pre-hearing review
before final Hearing.
14.7.1 The parties should lodge:
(a) A chronology
(b) A statement of agreed undertakings
(c) Paginated bundle
(d) Skeleton argument
(e) Authorities bundle.
14.7.2 The bundle should:
(a) Provide separate sections for experts’ reports and pleadings
(b) Not keep rigidly to chronological order if this would result in
documents dealing with one particular issue being scattered
throughout the bundle
(c) It should be ensured that photocopied material is legible and have
all relevant hand-written documents typed
(d) An Authorities bundle should be lodged by each party. This bundle
should contain a copy of every authority upon which the party seeks
to rely and should be indexed and paginated
(e) A skeleton argument on the part of each party should be lodged
with the bundles of documents.
14.8 The Hearing
(a) The Judge will have an opportunity to read the papers, skeleton
arguments and the authorities prior to the hearing. It is desirable and saving
of Court time if the Judge who has dealt with the initial directions hearing,
pre-hearing review, any application for oral evidence, is the Judge who deals
with the final hearing.
(b) Unless it has been directed, on foot of an application to adduce oral
evidence, the hearing will be dealt with entirely on the papers.
(c) Although it is exceptional, consideration should be given as to whether
the case is one of those rare cases where it is appropriate that there is
judicial liaison between Judges in the different countries.
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(d) Consideration should be given as to how the decision of the Court is to be
communicated to the child/children.
(e) The Court may be of the view that it is appropriate that the Return Order
be stayed until certain matters are expedited and can so order.
14.9

Costs

The Court should make the appropriate order for costs.
14.10 Post-hearing
(a) The Central Authority should be immediately informed of the outcome of
the Court hearing to facilitate notification of same to the requesting state
(b) The issue of whether or not an appeal lies to the Court of Appeal should
be addressed
(c) Should difficulties arise in relation to the enforcement of the Return
Order the matter should be referred back to the court which to the who
made the order.
Useful information and links regarding cases involving child abduction can
be found on the Court Service website at: www. courtsni.gov.uk.
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SECTION 15
THE OFFICIAL SOLICITOR
15.1 Appointment in Family Proceedings
15.1.1 This note summarises the role of the Official Solicitor in Family
Proceedings. Since there is no provision for parties under disability in the
Magistrate’s Court (Children (NI) Order 1995) Rules 1996, the Official
Solicitor can only act in the High Court or in the Family Care Centre
pursuant to Part VI of the Family Proceedings Rules (NI) 1996. The Official
Solicitor is not able to act in the Family Proceedings Court and should the
case require the Official Solicitor’s involvement, it must be transferred. The
Official Solicitor’s consent must be sought before any appointment is made.
15.2 Adults Under Disability
15.2.1 The Official Solicitor will, in the absence of any other willing and
suitable person, act as Next Friend or Guardian ad Litem of an adult party
under disability, “a patient”. “A patient” means a person who by reason of
mental disorder within the meaning of the Mental Health (NI) Order 1986 is
incapable of managing and administering his property and affairs (The
Family Proceedings Rules (NI) 1996 Rule 6.1). Medical evidence will be
required before the Official Solicitor can consent to act and such evidence is
usually supplied by a Consultant Psychiatrist. The Official Solicitor can
provide a standard form of medical certificate for completion. Where there
are practical difficulties in obtaining such medical evidence the Official
Solicitor should be consulted.
15.3 Minor Parties
15.3.1 The Official Solicitor will, in the absence of any other willing and
suitable person, act as Next Friend or Guardian ad Litem of a minor/child
who is a party to Family Proceedings but whose own welfare is not the
subject of those proceedings (The Family Proceedings Rules (NI) 1996 Rule
6.1, 6.2): the most common examples will be:
(a) Where a minor is a parent of a child who is the subject of
proceedings under the Children Order or the Adoption Order and is
therefore a respondent to those proceedings and does not have
sufficient competency to instruct a Solicitor of his own (Family
Proceedings Rules (NI) 1996 6.3). If such a minor respondent is
already represented by a Guardian ad Litem from the Northern Ireland
Guardian ad Litem Agency in pending proceedings of which he or she
is the subject then the Official Solicitor will liaise with NIGALA to agree
the most appropriate arrangements.
(b) A child who wishes to make an application for an Order under the
Children (NI) Order 1995 - typically a Contact Order to a sibling - (the
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Official Solicitor will need to be satisfied that the proposed proceedings
would benefit the child applicant before proceeding).
(c) A child witness to a disputed factual issue in proceedings under the
Children (NI) Order 1995 who may require intervener status. In such
circumstance the need for party status and legal representation
should be weighed in the light of Re H (Care Proceedings: intervener)
[2000] 1 FLR 775.
(d) A child intervener in ancillary relief proceedings (Family
Proceedings Rules (NI) 1996 Rule 2.56 and 2.59).
(e) A child party to petition for a Declaration of Status Under the
Matrimonial and Family Proceedings (NI) Order 1989
(f) In appropriate cases the Official Solicitor may be appointed as
Guardian of the Fortune or Estate of a child (Rules of the Court of
Judicature (NI), Order 80 R14).
(g) Any minor who is a party to Children Order Proceedings or
Proceedings under the inherent jurisdiction may rely on the provisions
of the Family Proceedings Rules (NI) 1996 Rule 6.3 if they have
sufficient competency to instruct a Solicitor without the intervention of
a Next Friend or Guardian ad Litem.
15.4 Children who are the Subject of Proceedings
15.4.1 In non-specified (private law) proceedings under the Children (NI)
Order 1995 in the Family Care Centre and the High Court, and in
proceedings under the inherent jurisdiction of the High Court, the Official
Solicitor may be appointed as Guardian ad Litem of the child with authority
to take part in the proceedings on the child’s behalf where it appears to the
Court that the child ought to be separately represented (Family Proceedings
Rules (NI) 1996 Rule 6.6). The Court may be satisfied that the child’s
interest will be sufficiently safeguarded by a Welfare Report ordered under
Article 4 of the Children (NI) Order 1995 however, if it is established to the
satisfaction of the Court that a Welfare Report will not sufficiently safeguard
the child’s interest and that the child should be separately represented then
the Official Solicitor will normally consent to be appointed as Guardian ad
Litem.
15.4.2 Ultimately it is in the discretion of the Judge as to whether the
Official Solicitor should be appointed but the following are indicators of
when it may be appropriate for the Official Solicitor to be appointed:
(a) there is a foreign element
(b) there are exceptional or difficult points of law
(c) there are unusual or complicating features, such as where one
parent has killed the other
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(d) there is conflicting or controversial medical evidence
(e) where the child is ignorant of the truth as to its parentage
(f) where a child is totally refusing contact with a parent in
circumstances which point to the need for psychiatric assessment
(g) there is an issue regarding the removal of the child from the
jurisdiction
(h) the child has a physical or mental disability
(i) there are racial, religious or cultural issues of a specific nature
(j) there are allegations of physical or emotional harm which do not
meet the threshold criteria of significant risk
(k) the child has sought representation by a Solicitor but the Court
does not consider he is competent.
15.5 In Specified Public Law Proceedings under the Children (NI) Order
1995
15.5.1 A Guardian ad Litem from the Northern Ireland Guardian ad Litem
Agency will normally be appointed as Guardian ad Litem of the child who is
the subject of proceedings, although in exceptional cases the Court has the
power to appoint the Official Solicitor (Article 60 sub paragraph 8 of the
Children (NI) Order 1995).
15.6 Advising the Court
15.6.1 The Official Solicitor may be invited to act as amicus curiae to
provide the Court with an independent investigation and assessment
particularly where a novel or complex point of law arises. Even if a minor
respondent is represented separately by his own Solicitor the Official
Solicitor may still be invited to act as amicus.
15.7 Adoption
15.7.1 The Official Solicitor may be appointed in exceptional cases,
particularly those involving a foreign element in the High Court, to act as
Guardian ad Litem of a child who is the subject of adoption proceedings or
freeing for adoption proceedings.
15.8 Invitation to act in New Cases
15.8.1 Solicitors who have been consulted by a child or an adult under
disability (or by someone acting on their behalf, or concerned about their
interests) should write to the Official Solicitor setting out the background to
the proposed case and explaining why there is no other willing and suitable
person to act as Next Friend or Guardian ad Litem.
15.8.2 Where the person concerned is an adult, medical evidence in the
standard form of the Official Solicitor’s medical certificate should be
provided.
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15.9 Invitations to act in Pending Proceedings
15.9.1 Where a case is already before the Court, an Order appointing the
Official Solicitor should be expressed as being made subject to her consent.
The Official Solicitor aims to provide a response to any invitation within 10
working days. She will be unable to consent to act for an adult until satisfied
that the party is a “patient”. A further directions appointment after 28 days
may therefore be helpful. If she accepts appointment the Official Solicitor
will need time to prepare the case on behalf of the child or patient and may
wish to make submissions about any substantive hearing date. The
following documents should be forwarded to the Official Solicitor without
delay:
(a) a copy of the order inviting her to act (with a note of the reasons
approved by the Judge if appropriate)
(b) the Court file
(c) if available, a bundle with summary, statement of issues and
chronology.
15.10 Contacting the Official Solicitor
15.10.1 It is often helpful to discuss the question of appointment with the
Official Solicitor or one of her staff by telephoning 028 9072 4722.
Enquiries should be addressed to:
The Official Solicitor
Miss Brenda Donnelly
Official Solicitor to the Court of Judicature
The Royal Courts of Justice
Belfast BT1 3JF
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